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‘EQUITY CASES. 
ARGUED AND DETERMINED 


ty’ THE 


SUPRE ME COURT 


NORTH-CAROLINA. 


JUNE TEuM,, 1851. 


—— — 


Ricnarp’ Arnotp et al. 
v. 
Danrex Brackwetr snp Grorce Brirs. © 


Upon a reference of an executor’s account to the clerk, he! has 
power to determine, whetljer,a slave was the property of the testa- 
tor er the executor. 


This cause was removed from Rutherford. The plain- 
tiffs Were the residuary legatets of Yoel Blackwell, who 
died in 1821, anil the defendants were his executors. 

_ The bill, filed in 1828, ‘charged that ‘they had converted 
a a considerable portion of the estate of their testator to 
their own use, denying that it was a part of the as- 
sets—particularly, that the defendant, Blackwell, claimed 
a valuable negro man, under a bill of sale from the tesv_ 
ator, which the plaintiffs alleged was either fraudulently 
ia or fraudulently set up as title—that the defen- 
dant was the general agent of his father, the testator, 
who was old, infirm and intemperate—that when drunk, 
the testator had agreed to sell this slave to a neighbour, — 
one Simmons, for a small price ¥ and in order to. avoid 
#. performance, of the contrat, the defen Blackwell, 
“1 persuaded ‘the testator to execute a bill of sale for the 
| slave to him, and antedate it, jo as to overrun the date 
of the gale to —— and thereby induce the purcha- 
Vor. i. ; > Ph. 
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For: 1931 
> 
ARNOLD 
v. 
Brars. 


Executors are 
not entitled to 
commissions on 
debts due from 


EQUITY CASES ARGUED AND DETERMINED IN ‘TILE 


ment to a legatee, or distributee, is not a disbutsement 


within the meaning of the act of Assembly giving thet)’ | 


and receiving’ a debt from himself is not a collectién, 
upon Which they are allowed to an executor. ‘But there is 


a second ground of objection, Which! must prove fatal to 


the defendant, Blackwell. Commissions are allowed on 
fair transactions, and to honest and faithful agents. 1 


then. elves to. spéak now exclusively of the defendant, Blackwell, whe'Was 


the testator, nor 
upon payments 
to legatees. 

Neither are 
they allowed to 
a dishonest exe- 
cutor. 


willing, from his own’ answer, to join with (and the pro- 
bability is, to advise) his poor, old, superannuated fa- 
thér, ‘to cheat Simmons, by antedating his bill of sale, 
and now fraudulently uses it against the old man. If he 
means, that commissions were not ‘allowed on his former 
settlement, this is not a propér time to bring forward 
the claim. ‘The presumption is, that they have been al- 
lowed, or the claim brought forward’ and rejected. But 
it appears, that heretofore, when a settlement of his ac- 
counts was made, Ly commissioners under an ordér of 
the County Court, the. sum of thirty five dollars’ was 
allowed the executors for the payment of debts, and as 
compensation for services rendered before the division. 
And it is now eight or ten years since they’ ought to have 
settled ‘their accounts. Qrris —— is therefore’ 
overruled. : 

Strictly speaking, we ought perhaps also to disallow 
the fourth exception, in ‘favor of Byars, the other execu-’ 
tor, in regard to the female slave.’ ‘But as he ‘says he 
never acted oni the estate, and as this bill is in its frame 
rather a bill to surcharge and falsify, ‘and ‘all’ the 
specific charges are against the other’ défendant, 
and’ nothing is alleged as to the ‘administration | of 
Byars, except by general’ words, he might ‘sappose that 
he was joined only for conforinity, ‘ind may have been 
surprized by that charge. We will therefore réfer the 
case again to the clerki’on’ that ‘point "The report is 
thetefore confirmed, cxcept as tothe ‘charge of 'S s00, 
against the defendant Byars, as to ‘Which it is agaim: re- 
ferred to the clerk, with power t6 ‘examine’ the parties’ 
on oath, and to hear such proof’ ke they we⸗ offer * 
report to this court. 
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Decree: It appears from the report, that therei isin the Joxs 1831 
juands of the defendant Blackwell, exclusive of. such’ in- ary 
terest as “may be due thereon, the sum of five hundred oan? 
aud forty eight dollars, principal, decree, that he  Gatiixe. 
pay the same with interest thereon, to be computed by’ 
the clerk of this court, at the rate of six per cent per an- 
num, from the time of the death of the testator, taking 
the time of his death, from the admission. in the defen- . 
dant’sanswer.’And that in default of such payment 
that executions. issue therefor. Let the . deferidant 
Blackwell, pay all the costs of this suit, except 
the costs of the defendant Byars, which are reserved for 
further order. ' 


+8 © Owe 


Jonx Srticnr v. Revoiex Gartine et al. 


A testator is presumed not to die intestate as to any part of. his estate ; 
and hence, awhere there is a residuary clause,“all his property, not 
specifically bequeathed, passcs under it. 


This cause was removed from Gates. "The plaintiff 
alleged, that Joseph Speight, died in the year -1792, 
Jeaving a will, whereby ‘he devised as follows : ‘ Ilend 
“ to my beloved wile, inne Speight, during her natural . 
‘¢ life, one half of the land and plantation whereon I now 


- * live, alSo five negroes, viz. &c. also three horses, &c.” 


That after. giving the bulk of his estate to his sons Fran- 
is and Henry, “ and their heirs and assigns forever,” 
e bequeathed twelve shillings to his grand-children Joscph 
Freeman, Jolin Freeman and David Freeman, ‘to ‘ them 
and their heirs forever, in, full of their part of my estate.” 
egro to his grand-daughter Anne Free- 
heirs am ms forever,” with a 





man, to her, | 


similar declaration, that’ it. ‘should be in full. of her 
share of his estate, and after béqueathing a riding-chair 
and harness to his wife, ** to her and her heirs forever,” 


Vor, ik n #9 
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Jews 1831. he proceeded as follows : “ It is my will and desire, that 


oa <x 
Srreieat 


Gatyjne. 





* all the remainder of my-estate, of every natureand kind 
** whatsoever, ‘shall be sold, ahd nine months credit given 
** to the purchasers ; the money arising therefrom to go to 
« pay my just debts and funeral charges, and ifthere should 
“be any remainder; for it to be equally divided be- 
*< tween my two sons, Francis Speight and Henry Speight, 
“to them and their heirs forever 2’ and appoizited his 
Sens, Franci and Henry, executors, who preved the will, 
paid all the debts of the testator, and both died intestate, 
before inne Speight, the wife of the testator: that James 
Gathng took out letters of administration.upon the es- 
tate of Henry Speight—and upon the death of Anne, the 
widow, received the property given her for life by the 
will of her husband, consisting of the original stock of 
negroes, together with a large increase: that Wiliam 
Goodman administered upon the estate of Francis Speight, 
and died before Anne Speight—-and that administration 
de bonis non upon the estate of Francis, issued to Henry 
Speight, the younger: that James Gailing died in 1823, 
and that the defendants had administered on his estate. 
The bill then set forth the title of the plaintiff, as admi- 
nistrator de bonis non of Henry Speight, the elder, aud 
concluded with a prayer for an account of the profits of 
the slaves, which the defendant’s intestate received after 
the death of Anne Speight, and that the plaintiff’s share 
of them might be delivered to him. Henry Speight, ad- 
ministrator de bonis non of Francis Speight, wag made de- 
fendant, and upon his death, the cause was revived against 
Thomas Sanders, who was a!so appointed administrator 
de bonis non of Francie Speight. | 

The defendants, in their answer, admitted the prin- 
cipal allegations of the plaintiff. They stated, that 
their intestate;not only administered upon the estate of 
Henry Speight, the elder, tit that, he also took out let- 
ters of administration de bonis hon, et cum testamento an- 
nexo of the testator, Joseph Speight, under which he had, 
hy the advice of counsel, and with the consent and ap- 
probation of the plaintiff, distributed the property givea 
to inne, the widow, for life, “ among the distPibutees 
of Joseph, the testator.” 
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This division was made in 1819, under an order ofthe Juws 1831, 


County Court, and the report of the commissioners was 
filed with the answer, from which it appeared that the 
had divided the riegroes. left by Joseph Spright, to his 
wife for life, equally: between all his grandchildren, per 
stirpes, excluding the Freemans, who he had declared 
should receive no further part of his estate. The seve- 
ral acknowledgments of the receipt of their shares, signed 
by the persons, among whom this property was divided, 
were also filed with the answer, By consent, the clerk 
was directed to take an account of the value of the-ne- 
groes, and of, their annual profits, 

In his report, the clerk stated, that no evidence had 
been filed with: him as to the value of the slaves, - or the 
mount of profits received from their labour. He there- 
fere had been governed by the valuation made by the 
commissioners, who divided them in 1819, and bad al- 
lowed nothing for the profits of their labour, but charged 


the defendants with interest upon that valuation, and” 


that he had rejected a claim made by the defendants for 
an allowance, on account of one ‘of the negroes, . who 
tied in 1820. , 

Hogg, for the plaintiff, contended, tet, that by the 
residuary clause, the property in dispute was given to 
Henry and Francis. (Roper on Legacies 488 Cambridge 
v. Rous 8 Vesey 14 Blackledge v. Singleton 3 Murp. 
397). 

ed. That even if the plaintiff agreed to the division as 
made, it should be corrected, on ascount * his igno- 
\ vance of his rights. 

Gaston, contra, urged, — —— not pass 
under the residuary clause ; and if it did, that the mis- 
take committed in the division was @ mutual mistake of 
law, and could: not! be rectified. (James v. Avis 4 T. 
R. 605. 4 Bac, 2. 351 Dévers v. “Dewes 3S P. Wms, 
40 Att. Gen. y. Johnson 2 Rop. on Leg. 457. Amb. 577). 


Haut, Tudge.—On the argument of this case, an ob- 
jection was made, because Fraucis Speight’s representa- 
tive was not a party. But upon an inspection of the 


ovw 
Srgrcur 
v. 
GaTiiwe. 
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récord it appears, that after the death of Henry Speight, 
administrator of Frautis Speight, letters of administra- 


tion ‘de binis aon were granted to Thomas Sanders, and 


the'suit has been revived against‘him. . 

“The first question upon*the merits of the case is, 
whether the property in dispute passed by the rest- 
duary clause of Joseph Speigh?’s will, to Francis an@ 





Henry Speight. In the first clause the testator “lends — 


unto my beloved wife Ann Speight, during her natural 
life: one half of the land and plantation whereon I now 
live, with one half of the improvenients thereon ; also 
five negroes, Jenny. Henry, Stephen. Rose, and Pris,” with 
various other articles. In a subsequent clause he says, 
“I give and bequeath unto my beloved wife ann Speight 


my riding cltair and harness, toher and her heirs forever.” | 


[t is observable,-that in al! the other clauses where the 
testator gives property. he uses tlie same words of limi 

tation, **to them ‘and their ‘heirs forever.” ‘This: is 
pretty satisfactory’ proof that the negroes given to dna 
were, like the land, ‘given to her for life, and so far the 
remainder in them is undisposed of. The testator in a sub- 
sequent clause gives to his grandson Joseph Freeman 
twelve shillings, in full of his part of the estate, to him 
and his heirs forever. He dogs the same to John Free- 
man and David Freemau. — He also gives to his grand- 
daughter Ann Freeman one negro. named Luke, to her 


and her heirs forever, in full of her part of his estate. It 


is pretty clear. that the testatordid not intend that these 
last legatees should have any interest intheremainder 
of the negroes, given to his wife nn for life. ‘Nor can 
it be supposed, that he intended, as to: that property, to 
die intestate, But I am of opinion, that it passed to Henry 
and Francis Speight ‘under the following residuary 
clause: “It is my willand desire; that all the remainder 
of my estate, of every nature and kind whatsoever, shall 


be sold, and nine months creditgiven to the purchasers; the 


money arising therefrom to go to pay all my just debts 


and funeral charges ; and if there ‘should be any’ re-. 


mainder, for it to he equally divided between my.¢wo 
sons, Francis Speight and Henry Speight, to them and 
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their heirs forever.”’ This: clause, is a goed com- 
prehensive to embrace it. " 

It is argued, that it is incredible that he intended the 
remainder in those slaves should be sold to pay his debts. 
I answer, that whether ‘he intended’ it or not, ‘he 





Speight) might sell it if they pleased. And if they paid 
the debts, they need not sell any’of it. It was given to 
them, subject to tie payment of the ‘debts, and until it 
was exhausted, no other legacy could be touched forthat 
purpose. I therefore. conclude, that the property in 
quéstion devolved upon, and became vested in Francis 
and Henry Speight, by the residuary clause in the will 
of their father, Joseph Speight. But itis stated, and relied 
upon, that the division was made amongst the four chil- 


think; has not been established. No-doubt James Gat- 
ling acted honestly in making the division, ‘and that he 
made it under legal advice. And this might haye 


claimants, who were probably ignorant of their rights. 
The testimony of John Gatling and William Gailing 
would seem to show} ‘that the. division was made by ¢con- 
sent ; but the testimony of Aewis Eure and Hillory Wil- 
ley, who were the commissioners that made the division, 
clearly prove that some of the plaintiffs were dissatisfied 
with ‘it; and if others were silent, it might be 
and probably was,*that they were ignorant of their 
rights. ‘I therefore cannot consider the division to be a 
bar to the plaintiff’s rights under thé will. 
A report has been made in ‘this case ‘by ‘the clerk, 
in which he values the negrdées claimed by the plaintiff, 
as they were valaed in the year 1819, when the division 
took place. He states, that»no évidence was offered, 
either’as to their*present value; or as totheir hire or 
anndal value. “As the plaintilf was entitled at the time 
the division took place, and as the negroes were thereby 
withdrawn from him, I sec no objection to taking thelr 
then value. 








certainly subjected that interest'to the payment’ of “his 
debts ;and his executors.(who were Francis and Henry 


dren of the testator by consent. This allegation, I+ 





9 
June 1887. 
ad 


Sprrent 
v. 
GaTitne. 


A division of 
slaves, honestly 
made by an exe- 
cutor, upon a 
wrong principle, 
may be set aside 
upon the bill of 


been the means, in some measure, of —— the a legatee, who 
hag submitted to 
the division in 
ignorance of his 
rights. 
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Another objection is, that part of the, valuation was 


~~~’ made upon a slave, that died shortly after the division. 


Witpzr 
t. 
Mrxox. 


It is to be observed, that the slaves are not produced by 
the defendants in discharge of themselves. If.they were, 
it would probably appea that their increase would bal- 
ance that loss. Or if there was no increase, the hire or 
annual value of the negroes might exceed the interest, so 
far as to cover it. I therefore think, that the valuation 
of the slaves and property claimed by the plaintiff, 
which was made at the division, should be the Dosis. ofa 
decree against the defendants. 

Per CurtaM.—DEcREE AccORDINGLY- 


——— @ Ot 


Sampson WriperR v. Cuartes W. Mixew ef al. 


Where.a testator directed his estate to be kept together, until one of 
his five children married, or should arrive at, &c. and then the one 
marrying or artiving at, &c. to receive a share, and the residue to 


remain undivided for the other children,, “ ‘leaving the manor planta- 


tion, at a valuation of $4000 for the youngest child that may be-then 
living” —#t twas held, that the testator contemplated several divisions ; 
that the manor plantation was to be taken by the child who was the 
youngest at the last division ; ‘and that in the division it was to be 
taken as land, and not as personalty. © 


This bill was originally filed in Bertie, The case 
made by it was, that Miles Rayner died in the year 1819, 


having executed his will, whereby, after providing for / 


his wife, he devised as follows ; ‘ I give and beq 

** the whole of tay estate to my five children, Cynthia, 
*¢ Mary Ann, Martha, John and William, .to be and re- 
‘‘ main as a joint estate, until.one of them may marry, 
or arrive at the ‘age of twenty-five years, at which 


“‘ time that one to take its full share, and the balance to — 
‘remain undivided for the other children, leaving the | 


‘‘ manor plantation at a valuation of four thousand dob 


“< lars, for the youngest child that may be then living; — 


‘‘ but in no case shall any one of my children that has 
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‘+ peceived.an equal share, have any part of the undi- Jows 1831. 
« yided residue, so long as there shall be a child that “Y~ 


“ has not received an equal share.” That William, one - 
of the sons, died before the testator, and the others sur- . 


viyed him ; that Cynthia had married, and received her 
share from the executor ; that at her marriage, of the 


surviving children, Mary fun, Martha and John, thé 


last was the youngest; that soon after he died; that 
Mary Ann had married the defendarit, Mixon ; and Mar- 
tha, the younger ef the two, had married Sugustus Holly, 
also a defendant.. That the plaintiff. was the guardian 
of Mary Ann and Martha, ani had their joint estate in 
his hands, and was willing to settle with their respec- 
tive hisbands ; that Miacon, who had married the elder, 
contended that Martha was, in the division, to take the 
manor plantation at a valuation of $4000, and that this 
valuation should be taken into the estimate, in dividing the 


personal fund as wellas the land; that the defendant, Holly, 
claimed one hialfef the personal estate; and insistedthat . 


upon ‘the marriage of Cynthia, the manor plantation 
vested in John, and that Martha was-not compelled to 
take it at $4000, but was entitled to one half of it, un- 


‘der the will of her father. The bill prayed, that Mixon — 


and wife, and Holly and wife, might interplead, and the 
plaintiff be indemnified in his payment to them, by the 
decree of the court. 


Hogg, for the plaintiff. : 
Gaston, for Miaon and wife. 7 
Badger, for Holly and wife, 


Henperson, Chief-Justice.-This case comes before 


us on a bill of interpleader, and depends on the construc- 


tion of Miles Rayner’s will. ‘The first point is, are the 


words, the youngest child then living,” confined in 


their operation to the first division, or do they also, ap- 
ply to the other divisions contemplated by the testator ? 
That he did contemplate other divisions, is evident, as 
he directs the residue of his property to, _be kept undi- 
vided ; and also, that none of his children, who have re- 
ceived an equal share, shall have any part of the undi- 


Wrivrek 
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Mrxon. 
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Joma 1831. vided residue, $0 long as there is @ ichild, ,that has not re- 


—~ 
Wiper 
ev. 


' Mrxor. 


ceived a share. 1 am of opinion, that the words ‘then 
living” go through, and operate upon each successive 


. division, and finally. yest the manor plaftation in the 


one who is the youngest, at the time of the last division. 
Nothing personal governed the testator iin giving. the 
manor plantation to the youngest ; as it was quite un- 
certain who would be the youngest, even when the first 
division was to be made. _ It must have arise therefore, 
from a fitness, in his estimation,. that the youngest child 
should have the manor lands ; or it was better suited to 
the other provisions of the will; either of which motives 
may be said, te be continuing, and operating until the 
last division. .. Besides, it was impossible, that the resi- 
due of his estate should be kept undivided for his other 


children, and yet the manor plantatiow be. given, or set 
apart in seyeralty, to the youngest child ,at the time of 


the first diyjsion. .And if the words « then living’? do 


_ not apply to the first division, they must apply to the 


others, on’ to the last division. We therefore think, 
that the manor plantation vested, in JMMaréha, who was 


the youngest child at the marriage of Mary nn, when 


she had a'right to call foi: a division ; and which would 


put an end to the joint possession, By the words of the . 


will, each child took a vested interest in right, but not 


in severalty. Upon the death of John, his estate de- 


scended to his heirs ; but as they are his sisters, it makes 


‘yo difference in this case. ‘ 
The next question is, shall the $4000, the testator’s 


estimate of the value of the manor plantation, be consi- 
dered in the division as land or money? And are the 
two funds, land and estate, to be kept separate 
and distinct’in the craig "We think, very clearly, 
that it is iaud, and 8 thrown into the land divi- 


sion. * is s nothing: to make it personalty. The va- 
luation 0 fit, made by the testator, could vot have that 


effe et. “hs was ‘only doing then, what the commissionérs 


would have had todo, upon making partition: If théPe- 
fore, there are lands,, equal i in Value, and no more, they 
may be allotted to Mary Ann. If * thé ad will 
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sure count or wdRTM-CAROLINA, 


be equally divided between the sisters. If less, then 
the — must be made up from the personal pro- 


tke clerk of this court will take an account of the 
both real and — of the défendants, Mary 

nn and Martha,“which was* of the estate of their fa- 
ther, Miles Rayner, and was, or ought to have been, 
in the hands of the plaintiff, their guardian, at ‘the 
time of the marriage of the defendants Mixon and Mary 
Ann; and state af account between him and each of his 


wards, ae 
Per Curyam.—Decrer A\ccorDINGLY. 


Joun T. Craxrox v. Joun BurceEs. 


& vendor may eopplete his will, pending a suit to reseind the contract 
for defect.of title, at any time before the Hearing. 


This bill was filed in Halifax, and alleged, that in 


the year 1825, the defendant offered to sell the plaintiff 
a tract of land, towhich he represented that he had 
a good title in fee : that the plaintiff cogfiding im these 
re presentations, purchased the land at the price of $1240: 

that the defendant executed to him a‘deed in fee, with a 
covenant for quiet enjoyment, and the plaintiff gave his 
bond to secure the purchase money ; that, in truth, the 
defendant had not an estate in fee-simple in the land ; 


Juxe 1831. 
a | 
CLanTon 

v. 
Doine rs. 


that he claimédpunder one William W. Alston and Mary ' 


his wife, who, after their marriage, had conveyed the 
land of the wife to the d y by a deed, to which 
_ the wife had never been prit 

charged, that the plaintiff was in 
not sue at law upon his covenant, and that the defendant 
had obtained judgment on the bond given’ ‘to’ secure the 
purchase money. The deeds from dlston and wife, and 








from the defendant to. the plaintiff, were filed as exhi- 


bits. By the former,, the land was conveyed to the de- 
fendant,. im trust, to pay over the ——— to 


Vor. TE. #2 , 
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12 


Joss 1831. 
wee 
Wipes 


ee 





EQUITY CASES ARGUED AND DEDERMINED IN THE 


vided residue, 30 long as there is @ child, ,that has not re- 
ceived a share. 1 am of opinion, that the words ‘then 
living’? go through, and operate upon each successive 


. division, and finally. Yest the manor plaftation in the 


one who is the youngest, at the time éf the last division. 
Nothing personal governed the testator in giving. the 
manor plantation to the youngest ; as it was quite un- 
certain who would be the youngest, even when the first 
division was to be made. _ It must have ariseh therefore, 
from a fitness, in his estimation,. that the youngest child 
should have the manor lands ; or it was better suited to 
the other provisions of the will; either of which motives 
may be said, to be continuing, and operating until the 
last division, .. Besides, it was impossible, that the resi- 
due of his estate should be kept undivided for his other 


children, and yet the manor plantatiom be-given, or set 
apart in seyeralty, to the youngest child,at the time of 


the first divjsion. And if the words «+ then living’. do 
not apply to the first division, they must apply to the 


~ others, onto the last division. We therefore think, 


that the manor plantation vested in Jfariha, who was 
the youngest child at the marriage of Mary fun, when 


she had a right to call foi a division ; and which would 


put an end to the joint possession, By the words of the . 


will, each child took a vested interest in right, but not 


in — * Upon the death of John, his estate de- 


scended to his heirs ; but as they are his sisters, it makes 


‘go difference in this case. 


The next question is, shall the $4000, the testator’s 


estimate of the -value of the manor plantation, be consi- 
dered in the division as lad or money? And are the 
two funds, land and pe estate, to be kept separate 
and distinct’in the crag "We think, very clearly, 
that it is land, and should be thrown into the land divi- 
sion. There is nothing to make it personalty. ‘The va- 
luation of” it, made by the testator, could vot have that 


effect. It was ‘only doing ' then, what the commissionérs : 


would have had todo, upon making partition: If thére- 
fore; there are lands,, equal i in Value, and no more, they 
may be allotted to Mary Ann. Wf * ‘the’ a 4 will 
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be equally divided between the sisters. If less, then Juxx 1831. 


& difference must be made up from the personal pro- 


The clerk of this court wilh take an account of the 
both real and personaly of the défendants, Mary 

dun and Martha,“ which was* of the estate of their fa- 
ther, Miles Rayner, and was, or ought to have been, 
in the hands of the plaintiff, their guardian, at ‘the 
time of the marriage of the defendants Mixon and Mary 
dun ; and state af account between him and each ‘of his 


wards, a 
Per Curyam.—DeEcrer \CCORDINGLY. 
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Joun T. CranTon v. Joun BurceEs. 


& vendor may eqipplete his will, pending a suit to reseing the contract 
for defect.of title, at any time before the Hearing. 


This bill was filed in Halifax, avd alleged, that in’ 


the year 1825, the defendant offered to sell the plaintiff 
a tract of land, towhich he represented that he had 
a good title in fee : that the plaintiff cogfiding im these 
representations, purchased the land at the = 3 of $1240: 

that the deféndant executed to him a deed in fee, with a 
covenant for quiet enjoyment, and the plaintiff gave his 
bond to secure the purchase money ; that, in truth, the 
defendant had not an estate in fee-simple in the land : 


| 
CLantTon 
v. 
Buners. 


that he claimédbunder one William M. Alston and Mary , 


\ his wife, who, after their marriage, had conveyed the 
land of the wife to thé d y by a deed, to, which 
’ the wife had never been. pri 

charged, that the plaintiff was — and could: 
not sue at law upon his covenant, and tliat the, defendant 
had obtained judgment on the bond given’ ‘to’ secure the’ 
purchase money. The deeds from Nelon and wife, and 







from the defendant to. the plaintiff, were filed as exhi-. 


bits. By the former,, the land was conveyed to the de- 
fendant,. im trust, to way over the — acctrens to 


Vor. TE. #8 ; 








i4 
Jose 1831. 


° a * 


C.iaxro 
ae 
Bunezs. 
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- Mrs. Alston, during. her life, for her solé.and separate 


use, with a remainder in fee, to the issue of the marri- 
age. This title was recited in the deed from the defend- 
ant to the plaintiff. The prayer was for. an injunctige 
and géneral relief. * 

’ The defendant, in his answer, admitted the principal 
charges . in the bill; but alleged that the plaintiff was 
fully apprized. of the nature of the title, and-denied that 
he had ever represented himself as haying full power to 
convey. Pending this suit, the defendant obtained from 
Alston and wife, a deed conveying the land in fee-simple 
to the plaintiff, te which the wife had been privately ex- 
amined, and it was filed in the cause for the use of the 


plaintiff. 
Seawell and Devereux, for the plaintiffs, insisted : 
ist. That equity would grant relief, on the ground of 
mistake or failure of consideration, although.there were 
perfegt bona fides between the parties, and-cited Edwards 


v. MeLeny (Cooper’s Eq. R. 308) Gordon v. Gordon (3 


Swans. 467) Fish v. Klein (2 Mer. 431), 

2d. That.a.vendee was not bound to take a title in- 
cumbei by a previous voluntary — (Smith 
¥, Garlands@ Mer. 123.) 

3d. ‘That the deed filed in the cause, for the use of the 
defendant, was not mentioned in. the pleadings, and 
* could not be ‘read. 

r, for the defendant, urged, ist,, That relief 
for a mo in law would not be granted ; that the ven- 
* —— = “ , if he is udder. no mistake 

nF “K Ve Allen (2 Johu. Ch. R. | 








An's * — —————— 
* 51 ¥, Luntley (2 Bast 469). 


the ground of deféct of ti- 
as a ‘right to make the title perfect, 

iw ery —— t * higaring, 
— Fades: "Pin délects of thetitevimpliined of 
consistin the want of a privy examination of Mrs, Alston to 


the deed to Butgéy, 86 that it passed only the est&te for life 


of her husband ; and in the trust created by that deed, 
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in favor. of Mrs ls and fo her separate use during 9— 183%. 
her life,. andl after ‘death for her issue. Pending this —— 
suit, Alstoniand wile fave duly, executed. a deed to the v. , 
plaintiff himself in fee, which has been filed in the causé Bom 
by the de for the use"of the plaintiff. The bill 
does not chargé any fraud on the part of-the defendant, 
It alleges, indeed, that the plaintiff discovered, ‘since he 
took the deed from Burges, the two defects abeve men- 
tioned. But it is not charged- that Burges concealed 
those facts, or that he knew the effect of them, and did not 
communicate it to the plaintiff On the contrary the 
plaintiff exhibits the deed to him; and upon the face of 
it, there is an express reference to the deed of trust from 
Alston and wife, It might well be taken then, that the 
plaintiff knew the state of the title. He wouldcertainly 
be affected with netice, in respect of the ceslui que trust 
in that deed. For knowledge and the means of knowl- 
edge are the same, And the same fact, which commu- 
nicates knowledge for one purpose, must be considered 
as doing it forall others. The case cited at thé bar of 
Abbot v. Alden, (2 Johns. C. R. 519) lays it down, that a Ft seme that 
purchaser, who has received a conveyance, and is: in pacar wwe 
and not disturbed, will not be rived on the ed purehase 


nor eviction, but must rély on his covenants. Much — will 
more must it be so, whien the very defects of title alleged againgtithe — 
were known to the party, at the time he took his convey- ‘on the of 
ance. The contrary would amount to this: that no ob- there being * 
ligatory contract can be made, unless the vendor's title allegation, 
is perfect; and that any defect, secret or notorious—so — ate 
: notorious as to affect, the price agreed én—should put it 
in the vendee’s power ta rescind, after receiving a con- 
veyance, with coyenants: ‘against those defects. . This - 
would. be annulling contracts. fairly mhde, and subject 
the vendor to circumventign, because he hi acted 
honestly. But this cause does not demand a decision of 
this point ; as those defects have been since cared. 

It is undoubtedly the law of this court, that the vendor * 
may complete his title pending ‘the suit, and at any time be, 
fore ‘the hearing. He is pened to make good his 
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Joye 1851. contract, and buy his peace.” The last degd from Aston 


iat and wife is an effectual conveyance of the fee to the 
' ““e Plaintiff. Its validity cannot be impaired by an ack- 
Buncts. nowledgement of the feme of the deed to Burges; for 
such acknowledgment does not relate -batk, and only 
- wiakes it her deed from the time of her privy examina- 
Seed tion. The only possible hiatus then in the plaintiff’s 
Whert iv res title is the trust in favor of the children, arising out of 
of the = —* the estate of the husband as tenant by the curtesy, from 
husbaod too her the’ death of their mother until that of their father, 
a ger dur- if. he should happen to be the survivor. Whether if the 
— —2 eqntract rested in articles, the purchaser would be com- 
of the ae ok pelled upon a bill of the vendor to accept a conveyance, 
—⸗ by With even this small cloud over it, F will not say. 
—— © Probably he would not. He would have a right, before 
cific na ay he parted from his money, to ask a clear*title. But so 
ance will not be minute-an outstanding interest, depending.upon such a 
But ifthe sale Contingency, can never form ground for rescinding a con. 
be executed, © tract, at the instance of a purchaser who is in possession 
standinginterest under a conveyance executed, with full covenants for 
as the trust in fa- quiet possession, from a vendor not alleged to be in fail- 
dfen,depending ing circumstances, who made, on the treaty, a full com- 
theeurtesy munication of his title. To grant'the prayer of the bill 
will not vacate would be to proclaim encouragement to dishonest deal- 
the, contracts ing, and an invitation to purchasers to expose latent de- 
= feets in their vendor’s title,’ instead of curing them by en- 
* -. | joymént. 

In truth, however, even, this trivial imperfection does 
We etch, NOt exist'in the title. It jg now complete. The deed of 

his¢ title, this settlement from Alston to” Burges was after marriage ; 
pr he pci voluntary, and Void ‘as against su 
tract, eo me of chasers under statute o7th Eliz. Of this the 
— doubt, whether the purchaser have riotice or n 
the. vendor, previous voluntary conveyance. It is estab 

R minterr Dted series of cases, from the pass 
dee. statute until this time. , And there can be as littl doybt, 
, that the plaintiff must be regarded as a purchaser from 


Alston and wife ; for the price paid’ to Burges i is a con- 


psideration extending, under the circu ‘to —** 
Smith v. Garland (2 Mer. 123) and Pals 
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loft (18 Ves. 95) were cited fdr the plaintiff toshowthat Juve 1831. 


though a voluntary deed be void, yet. a purchaser could not 
be compelled to specific performance, where'the estate 
was incumbered with such a:conveyance. That only 
means, that a man shall not be forced to take a lawsuit, 
* upon the bill ofthe vendor. But where he hds already 
taken the title, the fetters which he has put on himself 
cannot be loosed by the court, upon any such ground. 


It has been objected that no notice. can be taken of 


the deed now filed, because it is not within the pleadings. 
The title supplied pending the suit neveris. It is to be sure 
the more regular way, for one of the parties to ask a refer- 
ence of the title, and have it reported. , But that is only 


for the ease ofthe court ; which may act by itself, and 


is not obliged to ascertain any fact by way of inquiry, 
but may do sodirectly. There is no complexity in this 
title ; and | therefore the court has thought it proper to 
proceed, Without putting the parties to the expense and 
delay of an taquity. 

© Per CurtaM.—BIt. ptsmrssep. 


—® @ Ot -— 


Wir» M. Dameron and Josuru Gorn ef al. 


v. . ' 
— Gop, adm'æ. of Joan Dameron & Jonx Cray, 
. 4 et wm’ 
Upon, a bill by children against the i administrator of their father, charg- 


* s had been — on the marriage, to their mo- 
* lin her husband, 2 t after the death of their fa- 
, were claimed by ‘the brothers and sisters of the 
as-having becn a loan and not an advancement—there being 
between the administrator and the plaintiffsy and the 
‘im possession, and honestly defending his legal title—it 
was held, that the court had jurisdiction to deciee a distribution of 
the slaves’ by the admiffistrator, ‘but not to try the controversy be- 
tween the lntter and those claiming a legal oe —⸗ to him. . 


1 bill vas filed in Caswell, in i824, by the chil- 
ie Dameron, and of Wiliium Gold, who were 
the ‘first and second husbands of the defendant, 






—⸗ññ 
Daarmnor 
v. 
Crar. 
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Joes 1831. Mary Gold. It charged’ at upon the death of ** 
Dosage ton, the defendant, Marg, administered upon his estate ; 
"** [and that mpon the subsequent.death of Gold, Righard At 


Cisn 





kingon,, who was since dead, administered on his estate; 
that Mary Gold had a number of slaves, or their in- 
crease, in her possession, which her father, Hdward 
Clay, put, by way of advancement, into the possession 
of Damerén about ‘the year 1800, upon his marriage. 
That the slaves were given to Dameron, and had ever 
since been held by him, or by his administratrix, The 


bill further charged, that Edward Clay died in 1819, | 


leaving a number of children, besides Mary Gold ; all 


ef whom, and his executor, were made defendants. It. 


ywas alleged, that no division of those negroes had ever 
been made between the widow and children of Dameron; 


* but that lately, the defendants, Mary and her brothers 


and sisters, denying the gift,to Dameron, asserted a title 
in themselves, as derived by a subsequént gift from the 
father, Edward Clay, to them, in exc of the plain- 
tiff; and were abot effecting a division among them- 
selves, by petition filed in the County Caart, against 
Mary Gold, for that purpose. 

The prayer was, for an injunction —* further 
proceedings towards a division amongst the defendants ; 
that they might be compelled to set out their title, im or- 
der to have it litigated and determined in this cause ; 
and that the slaves might be declared a part of Dame- 
ron’s estate, and be distributed: accordingly amongst the 
plaintiffs and the defendant Mary, with the other parts 
of the estate, of which'a genéral account was ‘sought. 

The bill was taken pro confesso, against J Gold. 


The executors and other children of Clay. fi their | 


answers, and denied the gift to Damergn, affirming 
that thie pegroes were expressly lent hint by their father, 


who afterwards, and after the death of Dameron and — 


Gold, disposed of them amongst all his children equally. 
They -admitted, that the slaves were all in the posses- 


sion of Mary Gold, and averred, that she asserted a 
_ De by © 
virtue of the gift to him ; and that fo énforés “W di- 


t 


title to them, as administratrix of 
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vision of thosd.ard other negtea” ‘given by their father: Jowx 1831. 
to all fig children, they had’ instityped the suit in thie, ew 


County Court lay petition. 

The catist was heard apon the. proofs, at Suite terih, 
1830, . when faany depositions were read, which ren- 
dered it very dopbtfal whether there was,: in fect, a gift 
or a loan to Dameron. Under these circumstances, an 
issue upon’that question was directed. 

This issue was tried on the last circuit, at Caswell, 
before Swain, Judge. His Honor instructed the jury, 
that where a father, immediately upon the marriage of 


his daughte#, or shortly thereafter, sent home with her be 


a slave, who continued in the possession of her husban¢ 
for a great length of time, the law, befure the’passa, 
of the act of 1806 (Rev. c. 701) inferred, that’ a gift or 
advancement to the child was intended by the father 


and that the burthen of proving there was no gift or ad· 7 


vancement, WaS“npon the party who denied it. ‘The 
jury found, that the slaves were put into the posséssion 
of John and Mary Dameron, * as an — meal or gift, 
and not as a loan. ' 

Upon the return of this ver dict, Wash, for the defend- 


ants, the childrén of Clay, nioved for a new trial ; and 


Gaston, for the plaintifs, moved for farthér directions. 
These motions were — without a ‘gument. 


Rurrix, J udge, after stating the case as above, pro- 
ceeded a8 follows : ‘This court finds no reason to be dis- 
satisfied with the mode of conducting the trial, ‘or the 
opinions’ tield by the judge ofthe Superior Court. They 
seem to he Correct,’ ‘and conformable to the settled law. 


F But g the verdict to stand, whether all of the 


plaint hich of'them are entitled to a ‘decree, or 

whether any ‘decree canbe made agninst any’ of ‘the de⸗ 
fendants, except Mary Gold, are questions of more con- 

sequence, and remain to be disposed of. 






Dameros 
0. 
tar. 


i.e 


retin pact ’ 


than ifa father 
m the mar- 
a 


— 


and not a loan. 


The childrey 


The children of Gold have no right of direct interest of. second hus. 
in, this property, as the estate‘of Dameron. tis a ques- , cannot en- 


orce  distri- 


tion. whether the distributive share oftheir mother vested bution from the 
in their father x ‘upon the intermarriage, or ‘survived to — ⸗4 


¢ first. 














20 « EQUITY CASES ARGUED AND DEZERMINED IN THE 


Jenn 1831 her;upon his death, before an account of Dameron’s es 
‘tate had been taken, and distribution made. The court 
does not mean to determine that question ; and ‘indeed 

Crsr. could not doit, since Gold’s administrator is ‘not before 
Becanse, ifthe the court. . Hf, however, it did survive to the mother, 
share of the wife those plaintiffs have no interest whateyer in the fund. 
vo —2 If it vested in the father, it came to his administrator ; 
eee nd who alone can call for the estate ; for there may he debts. 
it; and if'it sur. When an administrator de bonis ngn shall be appointed, 
vives to her, the and gets the property, there will be a trust for the chil- 
Sia’ dren ahd widow, after creditors are satisfied. Under 
either aspect, the children of Gold cannot maintain this 

suit. And the bill must, therefore, as to them, be dis- 


missed with costs, except as to. the defendant, Mary. 


ag Sof \"Bhe children of Dameron can sustain this bill, as 
gawity — against the administratrix of their father, for an account 


ten ' on the bill ‘aud distribution: And as to the negroes in question, 
rw the — they are certainly, as betweeh these parties, to be con- 
— © sidered as those of Dameron. To that parpose, the ver- 
dict was not necessary. 4/rs: Gold had: confessed .the 
right of the plaintiffs before. Indeed, I must suppose, 
from the proofs, and the whole course of the proceedings, 
that she never contested it, and was made a defendant, 
not to try the right against hetself, so much’ as to bring 
a casé into court, in which the right.might be tried 

against the other defendants. |. 
But whether the right, as against these other defend- 

But where a a o's ‘ ° . 

third person nts, can be tried in this manner, is a very different and 
claims a legal material question, and comes now to be. considered. 


itle adverse ; 
he. oa 3 From,their answer, which is supported by direct and di- 


bill by the eestut vers proofs, it is clear, that before, and at the bringing | 


trust against ~ : ‘ . > 
the trustee and Of this suit, the defendant, Mary, claimed the negroes 


that third per for herself and her.children, as the giftof her father to — 


son, drawing the \ " 
question of title her. husband Dameron, and: was in the exclusive posses- 


into litigation in gion under that claim. Indeed, the bill itself charges, 


equity; cannot 


be maintained. that the other defendants were then suing Mury Gold, ta 7 


compel a division and delivery of them, and the answer 
of those defendants admits the fact.. The caseis, 

that of a trustee in possession, claiming to hold accord- 
ifig forthe trast ; aid a third party, out of ‘possession 
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claiming by a different sind distinct title, and denying. Jost gh 9 
the right, at law, pf the'trustee. In such a»ease, the. — poe te 
cestui que-trust, has filed a bill against the trustee and v. 
the adverse claimants, to have the conflicting legabtitles °™* 
litigated and ——— me Can such a bill be sup- . 
ported? ꝰ 

It may be here — that thid question is not at 
all connectedewith, ner does any consequence from the 
former orders, tend to determine it. The issue was di- 
rected, because.there seemed to be great doubt upon the 
question of fact, which might be found against the plain- 
tiffs. If so féwnd, it would be decisive against them. 
It.is true, the Court did not then consider the effect of a 
finding the other way, ashas happened. But that ſind⸗ 
ing leaves the equity and question of jurisdiction open 
for a decision, upon their proper principles. Supposing 
then the gift to be established, -as far as a verdict on afi 
issue out of chancery establishes any thing, the inquiry, 
recurs, can’this bili be sustained? 4 

The court is ef opinion, that it cannot. It cannot be 
made a bill/of interpleader, for which it seems to have’, Jt. caret be 


sustained as a 
been désigned. That is for the relief of a debtor, or of bill of | inter. 
one in possession, who owes a duty’ to, or is trustee for epee pn 
one of two, and does not know which. If either of these not in posses- 
parties couli! have brought such a bill, it would: be Jrs. “°™ 
Gold. herself, against’ all the others ; because she has © And it +-ma, 
the posseSsioh, and there are two claims. I should ‘* ee 
doubt, indeed, whether a trustee in possession, as such, protect himself 
could call the cestui: que trust and: a stranger into litiga A J —* 
tion, the latter not claiming by assignment from the stranger into 
former, nor any- privity shown between them (Dungey ‘“8*4°"- 

0. ngove, 2 Ves. j’r. 312). But @ person in possession 


under a legaltitle, cannot sue a person out of possession, _ Nor can one 
J Possession, 


- upon the ground of apretended distinct title, and to have ne legal ti- 
it declared invalid,. unless there be a fraud imputed to it, tle, sue one out 


of possessiou, to 


or'some other matter peculiarly within'this jurisdiction. haves pretented 


_ It certainly cannot be done upon the;mere ground, thut title of the latter 


echaca x 


the pretended title is bad,» atid his own preferable, as aie upon” 
being prior or paranoant:' Those are pure questions bf *2* "aie 
law, and he’ party in ‘possession may well be coritent jurediction, 


Vou, Ik. : er? 3 #4 
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Jugs 1831. with the advantage’ that gieghim. If this were not so, 


— 


Dameron 
v. 
Cuar. 


there never would have been. suth things as bills of dis- 


covery, ort perpetuaté testimony, or to examine wit- 


bene esse. The matter would have been drawn 
at ance into this court, to try the right and get relief. as 
attempted here, instead of getting aid to try, in the pro- 
per legal forum... But it is said. the plaintiffsare cestuis 
que trust, endeavouring to enforce the trust ; and that 
creates the jurisdiction. By no means. ° It does against 
the trustee. - But as to third persons, the possession of 
the trustee is'that of the cestui que trust. If the legal 
estate, out of which the. trust arise, hetomes extin- 
guished, the trust goes with it. Whrile the former con- 
tinues, the latter does also. To protect-that estate, and 
toulefend the legal title, is one of the objects of creating 
trusts. And the ces/ui que-trust must rely on the trus- 
tee’s doing his duty, or in default of it,. seek the appro- 
priate remedy against the trustee in equity. Upon a 


suit at law against the trustee, or an adverse claim of © 


the legal estate, the cestui gue trust cannot, by bringing | 


both the parties here, change the jurisdiction. If so, 
every estate once put into trust, or that got into execu- 


_ tors’ hands, would be made to cease being a .subject of 


legal litigation. If the trustee transfer the legal title, 
he is responsible in his qwn person and estate, -If the 
transfer be accepted with notice of the trust, that is a 
fraud, and the estate remains stbject to the trust. If 
the trustee remain in possession, and is sued by a stran- 
ger, if he collude, or even be insolvent and hegligent, 
equity will permit the cestui que trust to use the trus- 
tee’s name in defending at law, and coerce the: trus- 
tee to lend his assistance. But in all those cases, the ju- 
risdiction is not changed, as to theadyerse claimant ; 
but the legal title is still tried by the appropriate tri- 
bunal. If indeed a recovery had been ‘permitted -by col- 


lusion, and the possession changed, it stands on the — 


footing of a conveyance in fraud, and with notice, and is 
within the cognizance of this court. But here*the pos- 


session remains with the trustee : the title is. fremly 


asserted by the trustee; and the defence honestly and — 
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faithfully made hy the trustee. The -bill, it is * Juws 1831. 
charges obllusion. Bat:it is not the allegation, but the D 


fact that, enables equity to giye relief ; and the’ fact is. 
clearly proved the other way. If the petition, in the 
County Court were not a harmless thing—if an-adverse 
possession, under an adverse title, could be disturbed 
by a deoree in.it, supposing a caurt could be got to make 
such a decree; (even if partition of personal chattels 
could at all be effected in that way,) yetthere is no truth, 
in the. chargeythat Mary Gold assented thereto, and in- 
tended, collusively, to betray the interests of her chil- 
dren, with thé care of which she stands charged. What 
would be the effect of this proceeding ? By making all 
the defendants; by allegation, a unit in the claim against 
the plaintiffs, the declarations of the defendant, Mary, 
might be made to destroy the rights of the other defen- 
dants, altho’ they claim, in point of fact, in opposition 
to eachother. | 
Such a feigned allegation of collusion w m not author- 
ize the, cestui que trust to make a stranger a party to his 
bill, to enforce the trust, or distribute the trust fund in 
possession of the trustee. All that he can ask is to get 
the property, so that he can defend it himself, _If- the 
trustee wants an indemnity against the adverse claim- 
ants, it is time enough to consider whether any shall be 
decreed, ‘and the extent of it, when asked “for by the trus- 
tee. The cedtui que trust cannot say to a stranger, you 
shall try your legal title with me in equity, and not at 
law with my trustce in possession. ‘There is no such 
jurisdiction. The verdict must therefore, upon this 
ground, be set, aside, as to all the defendants, except 
Mary Gold, each party paying their own costs of the 
trial at law ; and as to the same ‘defendants, the bill 
must be dismissed with costs in this court. 
As between the plaintiffs, who are the children of the 


_ intestate, Dameron and the defendant Wary, the slaves 


in question are declared to be a part, of the estate of the 
said intestate, and an account ordered, if the plaintiffs 
should think proper to risk’ it, and bring on the case a- 
gain, without, making the administrator of the intestate, 
Gold, a party. Pie CorramM.—Drcree accorDINnaLy: 


Damerrox 
v 
* Crar. 
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Pe... 
Jou B Pix etal. v, STARK 2444 al. 


Where a decree pronounced in the Superior Court does not ascertain, 
any fact, nor declare any principle upon which it was foynded, ‘but 
‘simtiply dismisses the bill, on appeal, the decree is not of course re- 
wersed, but the cause will be reheard upon, the proofs. 


This cause was heard. at Washington, on the spring 
circuit of 1830, before Mangum, Judge, when the fol- 
lowing decree was pronounced by his Honor: 

** This cause coming on to be heard on the bill, an- 
“‘ swer, proofs and exhibits, itis ordered and decreed, 
“* that the bill be dismissed with costs.” From which the 
plaintiffs appealed. 

AtJune term, 1830, upon the opening of the cause, 
Badger, for the plaintiffs, objected, that ander the act of 
1818 (Rev. «c. 962) in cases of appeals to the Su- 
preme Court +‘ such judgment, sentence or decree,” 

may be rendered by the court, ** as on an inspection of 
‘6 the whole record, it shall appear to them ought in law © 
“to be rendered thereon,” He insisted, that under this — 
act, the court could only look ‘at the récord, and not at 
the proofs taken below, and certified with it; and as the 
decree neither ascertained any fact, norstated any prin- © 
ciple upon which it. was founded, it must be reversed. 

On his motion to reyerse the decree below, this ques- 
tion wus elaborately discuss¢d by him, and by Gaston | 
and Hogg, for the defendants. 


_Rurrin, Judge.—A preliminary point hasbeen raised, 
which, if decided in favor of the plaintiff, must reverse 
the decree, without entering into the ‘merits. The de- 
cree finds no fact,- nor declares any principle on which 
it is founded. It professes to be made on a hearing on 

bill, answers, proofs and exhibits; andjorders the 

to be dismissed. It is said, there is nothitigappear- · 
ing to this: court, on which that decree was founded ; 
nor any thing“on which a ‘decret in affirmanes*can be 
given ; and so the decree must ex necessitute be reversed. 

Generally, aterial matters in issue are stated-in — 


_ the decree 5 and the determitiation of the gourt on them, 
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‘This is requisite to enable the party to point to the error, 
on whickhe brings his bill.of review. . And if this were 
a proceeding of that ‘sort, the decree could, not stand ; 
because fhere the evidence is not seen by the revising 


or 
Juwsz 1831; 
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Us 
AnmisTnaD., 


court, ‘but only the pleadings and the decisions \But it 


is otherwise in England, on ‘an appeal. in équity ; fow 


_ that is onby a rehearing by a higher court, instead of be+ 


ing ona petition to rehear by the codrt which gave the 
decree. . This is the known rule in. chaucery. But. it is 
contended, that we cannot look into the evidence, because 


this is a court of limited jurisdiction, and because before. 


the act of 1818, the Supreme Court could only. respand 
to such questions of law, as were stated, and sent 
from the circuit.. This court, itis true, has a limited 
jurisdiction ;. that is, it has no original jurisdiction, But 
where it has an appellate jurisdiction, not only to review 
and reverse decisions below, but also-after revérsing, to 
proceed to give such a decree as in law and justice ought 
to have been given by'the court below, the purpases of 
justice weul. scem te require, that all the means of as- 
certaining the merits should. be possessed -by us. that 
were by the tribunal which first acted. At law, it is so. 
For the judgment rendered, does not rest upon the evir 
dence given, but upon, the facts found, by the jury. In 
equity, the judge finds the facts, as well as the rule of 
decision. And,as_it ,is impossible often to separate the 
principle from the facts, as in cases of hardship, fraud, 
notice, and the like, it would be almost impossible, that 
the judge below,.or those here, could state, with suffici- 
ent minuteness, .every circumstance: on which the prin- 
ciple of equity apoge. This difficulty was experienced 
by the Supreme, Court, of the United States, under the 
Judiciary Act,sec, 19, which requires the facts lo be stated 
by the parties.or the judge, on. writs of error in admi- 
ralty causes, . In Hills v. Rogs (3 Dail. ¥R4) 
v that the Supreme Court must take those 
ted, and could not leek into the evidence, 
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cause it was imposed bythe express words of the statute; . 


and even then,: its extreme inconvenience, and the in- 


justice it might produce, presse! so-hard, as to preduce | 


a division of opinion. This mischief was remedied: by 
the ict AF 180s ; which repeals that clause, and thus left 
the court free to exercise the ordinary jurisdiction of re- 
hearing. Our oct of 1777, (Rev. ce. 115)salowing ap- 
peals on petitions," “directs a rehearing ; which shews the 
sense of the legistature of .what is the proper effect of 
an appeal in equity:. But it'is, said, that the act of 


-1818 only transfers to this court the jurisdiction of the 


previous court. It likewise gives the power, and enjoins 
on the court, to make such decreé ason the whole record, 
ought to be madé > which involves the daty of consi- 
dering every thing which the judge below had before him. 
For we are to determine’what he ought. to*have dene, 
and then'to do it here. . In equity causes,that duty cannot 
be performed, without’ hearing all the proof the heard. 
To this it is objected,. that the act could not mean that, 


because at thaf time the court below could not pass upon ~ 


the facts. ‘True ; but upon appeals under the act of 1810, 


' were the facts stated in the-decree, and was the Supreme 


. ings, that upon appeal ‘there shall be a 
the useful execution’ of the duties imposed om 


Court to.take them to be true as there stated ? No. For 
ag the judge could not find them, the evidence of the facts 
was the finding of the jury. The Snpreme-Court had 
then the same evidence which was ‘before the Superior 
Court—namely, the verdict ; and if the record did not 


contain that evidence, the ected must be reversed, as 


being without evidence. (Taylor vV. Pannill.) » 


When thé power to pass on ‘the facts ‘was conferred by a | 


subsequent law on the court, that power and’ duty is im- 
parted to this court. Since, then,»there!is no express 
restriction in our statute, as there wasin the act of Con- 


gress, and since it is in the nature of ' ——— — 








requires it, I must Conclude that the 
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has been much ied by. the'court.. 
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not seen in 1818, because Bienvonly | the issuesand the Jowe“1831. 


verdict were sent here. But that ‘may be remedied bya 


legislative direction to send the’ originals ; and at ‘any’ 
rate, ought not to impose on us the nécessity “of taking . 


the facts, with all their colouring, from a single j judge’s 
hasty-opittion on the circuit. The-decree will therefore 


not be reversed on this ground ; but the cause will be 


heard on its merits, aS appearing on the proofs.” 
| ‘Per Curiam —Morion oveRRULED. 
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Henry Bizzeut v. Witu1aM Smith. Cy 


i a creditor be bound to sue the principal at tlie request of a surety, 


his refusal does not discharge the surety, .if no injury results to the 
latter—as where the principal debtor was insolvent when the liabilt- 
ty of the — was incurred. 


This bill was filed in Wayne, and alleged that the 
plaintiff in 1820, became surety for one John McKinnie, 
ina bond to one Fellow;; that the bond was assigned by 
Fellow to one Wiltiem Bixxell—that when the bond wag 
executed, McKinnie was solvent ; but thaf the plaintiff 
being anxious to be_relieved from his responsibility, ap- 
plied to the holder either to commence svit on the hond, 
or procuré McKinnie to renew it with another surety— 
that Bizzell promised. to do so, and in case of failure, 
that he never would. ¢all upon the plaintiff to-pay it~ 
that William Bixmell died, and administration on. his. 
estate had been committed to the defendant ; that the 
bond was found ainong the papers of the intestate, and 
McKinnig haying hecome insolverit, and removed out of 
the state, suit’ was commenced against the plaintiff 
alone. . The prayer was for an injunction. F 
of the answer.and proofs is unnecessary. 
— Stanly. for the plaintiff. Where the surety calls 
upon’ to enforce the collection of his debt, and 
the obligee refuses, it is a aischargo ot the surety.— 

—* — 13 Johns. 174 King v Baldwin 17 do, 
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J. M. Bryan, contra, wan stopped. by the court. 
Rurrin, J udge.—The pringiple. ascumed in the bill i is, 


that the delay or refusal of the creditor,to sue the prih- 


cipal debtor, after request of the surety, discharges | the: 
latter. This position is more ,than questioned by the 
court. . The very contract of the surety is, that the prin- 


cipal will p.y ; aiid dispenses: with active diligence on . 


* quest. of the the part of the creditor, who ought not to. be bound to 


surety. 


- 


incur the expense and trouble of litigation. for the relief 
of the surety : since the. latter, by performing the .con- 
tract op his part, namely,’ by payment. may imimedi- 
ately have, in‘his own name, and under his own control, 
all.the remedies which the lay gave to the creditor him- 
self. The question is nothing more than this : which of 
the two. shalf bear tlie burden. of bringing and conduct- 
ing a suit? Ard surely he, for whose benefit,: and at 
whose instance it is instituted, cannot complain that the 
task is imposed on him—especially as he has undertaken 
with thé creditor, to answer for the acts of the debtor. 
But the court will leave that point undecided, since 
the plaintiff has not brought his case within his own 
principle, and: the: autlrorities from which it is drawn. 
For clearly, if the creditor be bound to. bring an action 
on the request of the surety, the rights of the creditor 
are not iinpaired, unless the ‘party has received preju- 
dice. ‘There must be laches of the creditor, ahd conse- 
queut loss ‘to the surety. And this loss ought to be clearly 
proved. by the plaintiff. | So’ far from this being done: 
here, the proof in the cause is distinct, that AaicKinnic 
was insolvent at the time the bend was given—much 
more when the intestate was réquested to bring suit. 
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CHARLES Witson vw. Turner D. Wurre et al. 


Where executors having a power to sell lands, honestly made an ar- 
rangement with the widow of the testator to waive her right to 
dower, and sold with notice to the purchaser of the widow’s claim 
—held, thet the latter was entitled to no relief, upon the widow’s 
interposing her claim. 


The plaintiff alleged, that Thomas White died seised 
of a traet of land in Virginia,-on which he resitted ; that 
he appéinted the defendants executors of his will, and 
directed them to allot fifty acres of land to his widow, 
in liew of dower ; that these fifty acres did not include 
the dwelling-house and outhouses, and was of less va- 
lue than the dower in the whole tract would have been ; 3 
that, under a power in the will, the executors advertised 
the residue of the land for sale ; but understanding ‘that 
the widow intended to claim her dower, they had agreed 
to give her a horse and one year’s provisions, and build 
her a house, upon condition of her abiding-by the will ; 
that upon her acceding to these terms, the land was ex- 
posed to public sale, subject to the life-estate of the wi- 
dow in fifty acres only, and was bought by the plaintiff; 
that the widow, alleging that the defendants had not 
complied with their agreement, had recently, sued out 
process for the assignment of her‘dower. ‘The bill con- 
cluded with an averment, that by the laws of Virginia, 
the widow was entitled to dower, and prayed for an in- 


junction against a judgment on the bond, given by the 


plaintiff te secure the purchase money. | 

The defendants denied all the equity of the bill, aver- 
ring, that they had made no prothise to the widow, to 
induce her not to dissent from the will—that she volun- 
tarily avowed her determination to abide by it, and that 
all the defendants had done for her, proceeded’ from mo- 
tives of benevolence ; and they alleged that the widow 
had been instigated by the plaintiff to dissent from the 
ion or sdlély for the purpose of giving him some founda- 
i suit. Let also —— — that the widow 

——— the plaintiff purchased, and did not 
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* make known her claim ; and upon‘this ground insisted, 


that the plaintiff was protected in equity against her 
dower. Testimony was taken which established the 


fact of the widow’s consent to the sale, and of some dis-’ 


agreement between her and the defendants, as to the lat- 
ter not complying with the previous stipulations—but 
there was no proof of a stipulation by the defendants, 
that the widow should not claim dower. 

His Honor J udge Swan, at Caswell, on the last cir- 
cuit, dissolved the injunction which had:been granted, 
and dismissed the bill, and the plaintiff appealed. 

‘No counsel appeared for either party in this court. 


Henpekson, Chief-Justice.—Giving to the testimony 
its greatest weight, it proves only that the widow agreed 
to forego her right to dower, and take the fifty acres of 
land devised to her in her husband’s will, in considera- 
tion of certain promises made to her by the executors, 
in regard to building her a house on the fifty acres, giv- 
ing her.a horse, some stock and some family: supplies ; 
and that they have not fully performed their promises ; 
and that in making these promises and in failing to fulfil 
them, no fraud was intended on the purchaser of the 
land, or any. other person.. I think that such a case af- 
fords no ground of relief to the purchaser. No assu- 
rance was given that.the land was.free from the widow’s 
claim of dower. It was known however that there was 
a widow, for she was present at the sale; and knowl- 
edge that there was a widow, was knowledge of her 
rights. - The plaintiff was therefore a purchaser with 
full notice. If indeed it had been proclaimed, in order 
to enhance the price, that the widow had consented to 
forego her claim to dower, then as those promises were 
the cause of such consent, they ought to have fulfilled 
them, But it appears, that nothing was said about the 
widow’s dewer. Tie defendants sold, and the plaintiff 
bought, subject to that claim ; and there being no fraud, 
there is no ground to rescinil the contract. 


Per CunsamM.—Decrze AFFIRMED. 
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James 8. Barrie v. SrENcER L. Harr et al. 


Upon the insolvency of: the principal debtor, a surety is considered in 
equity as a creditor, and may retain, against an assignee for valuc 
and without notice, any funds of the principal which he has in his 
hands. 


The bill was filed in Edgecomb. The facts charged 
ind admitted, were, that: one Joseph Bell and Robert 
Joyner, copartners in trade, becoming insolvent, by two 
deeds, made a general assignment of their effects to a 
trustee; in trust, te secure their endorsers, ainong whom 
was one Barnes. That the plaintiff was a large creditor 
of Belt & Joyner, and entirely without security, and by 
an arrangement:between them, Bell 4 Joyner conveyed 
all their estate, already assigned as above, to Spencer 
D. Cotton, in trust, to secure the plaintiff, who gave 
bond and surety to discharge all the debts, secured in 
the two deeds made before that time—that ‘the plaintiff 
got possession of the two deeds, and-thinking he had a 
right to do so, refused to permit them to be registered. 


That a sale took place under the deed to Cotton, of all 


Bell & Joyner’s effects; at which Barres purchased to a 
large amount, but refused to pay the sum bid by him, 
upon the ground that he hag a right ‘to retain, until the 
debts to which he was ‘surety for Bell & Joyner were paid; 

and that it was then agreed between Barnes and Cotton, 
that he should retain the property*purchased by him, but 
the title thereof was not to be changed, and it should re- 
main subject to the claim df the plaintiff. Barnes paid 
the debts 1 for which he was the'surety of Bell § Joyner, and 
afterwat s made a general assignment of his property 
to the , for the purpose of securing his en- 
dorsers, — whom was ‘the plaintiff, and to an 
amount much,largér than the ‘sum which Barnes.owed 
Cotton, the trustee, for. purchases at the sale of Bell’ and 
Joyner’s effects—and among the property thus conveyed, 





were, the ‘specific catia ime by Barnes -at that sale. 
Upon the P | Barnes to the defendants 


being ¢ > plaintiff’s trustee, in- 
terposed a-claim ay ye behalf to the articles bought by 
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: Barnes at the former sale; and it was then agreed be- 


tween the defendants and Cotton, that the sale should 
proceed, the deféndants binding themselves to hold the 
avails of it subject te the claims of the plaintiff. 

Barties was insolvent at the time the plaintiff made 
the arrangement with Bell 4 Joyner, and at that time 
the plaintiff was also his surety te a large amount. 

The bill prayed that the sum which the defendants 
received from the sale of the property, bought of Cotton 
by Barnes, might be paid in exoneration of the plaintiff 
from his liabilities for the latter. Barnes was made a 
defendant. 

The case was submitted without argument,. by Bad- 
ger, for the plaintifis, and Devereux, for the defendants. 


Rurrin, Judge.—The state of this case isshortly this: 
the trustees in the decd made by Bell and Joyner for the 
benefit of the plaintiff, made a sale, at which Barnes 
— He declined paying, upon the ground, that 

the plaintiff knew of the previous unregistered deeds of 


trust, in which Bell and Joyner had provided an indem- 


nity for Barnes against the suretyships in which he was 
involved for’ them. The bill admits this equity of 
Barnes ; ‘for altho’ he had not then paid the debts, yet 
he’ was liable for them, and‘the principals were insal- 

vent. But the bill sets up an equity of, the same na- 
ture, and founded on precisely a similar state of facts, 
against Barnes himself. The bill alleges, and the an- 
swer also admits, that at ‘that time Barnes was also in- 
solvent, and the plaintiff was surety for him. {Upon the 


direct authority of Williams v. Helme, (ante 1 ‘val. 151,) 
_ founded on the clearest principles, the plaintiffhad, then 
the right of getting any funds he could of Barnes, and — 


retaining them for his indemnity ; and he may thus re- 
tain against an assignee in equity for value, and without 
notice. A surety in such a situation is a creditor ; ws 
the subsequent assignee only succeeds to his 


rights, and subject to the equity of the surety, which is 


prior. If indeed the contest was between tlie 
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as surety, that might make a difference. Had they not 3%? 1851. 
been paid by Barnes, they might have asked forthe fund — 
created for their satisfaction, both against the plaintiff and v. 
Barnes, But they are satisfied, and out of the way. "4**- 
The question is,. whether Barnes, who was bound. to 
pay to Cotton, the trustee, for the effects purchas- 
ed at the sale, and who did not, under an agree- 
ment that the title should remain unchanged, and subject 
to all the demands of the plaintiff, can claim that pro- 
perty or the price of it for himself—not for the creditors 
of Bell and Joyner—as against a man who was then his 
surety for his debts to a Jarger amount, and afterwards 
was obliged to pay them. The equity of the plaintiff 
against Barnes is palpable, and must be felt by every 
body upon the stating of it. An assignment of the pro- 
perty to the defendants confers on them no better claim. 
They did not get the legal title thereby ; for it is proved 
by the deposition of Cotton, read by consent, that the ti- 
tle was reserved in him by express agreement between 
him, James S, Battle and Barnes, founded on the very 
claim now set up by .the plaintiff. 
The present defendants admit they disposed of the ef- 
fects at Barnes’ sale, ander another agreement that the 
proceeds should be subject in their hands to the claim 
which the plaintiff or hig trustee, Cotton, had to the spe- 
cific effects ; and that they yielded the sumof $1163 62. 
This sum belongs to the plaintiff upon the principles as- 
sumed by the court; if in point of fact the demand 
Barnes, arising out of the debts paid for him, 
amount to as much, after deducting what may be 
in the hands of Cotton, or the plaintiff, (if there be any 
thing) arising from Bell and Joyner’s sales, applicable to 
the satisfaction of the debts which Barnes or his assignees 
ve' paid. The bill indeed charges very large demands 
the plaintiff on Barnes, after all those allowances; and 
thé answer. admits that a balance is due, on the whole, from 
Barnes, but does not confess a’ particular sum. This 
makes it necessary to have an inquiry ; if the parties 
cannot themselves agree,’ after this © declaration of the 
‘principle by the court. * 


PER CurumM—Dacrre ACCORDINGLY. 
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Wurrmes H. Puen v. WittuM Barrera. 


Where a deed describes the land conveyed by metes and bounds, and 
by mutual mistake of the parties, covers land which the vendor did 
not intend to sell, nor the vendee to buy, the mistake will be eor- 
rected. 


This bilt was originally, filed in Bertie, aud alleged 
that the plaintiff and his brother Jugustine Pugh, being 
possessed of a term for years in a tract of land called 
the Briery Pocoson, contracted to sell it te William W. 
Johnston for $2400. That before the purchase money 
was paid, Johnston died, having appointed the defend- 
ant his executor—that at the sale of Johnston’s. effects, 
the plaintiff mentioned to the defendant, the contract of 
sale, and the amount due him by Johnston, who induced 
him to purchase to the amount of the debt, upon an 


agreement that the debt due the plaintiff should be set . 
off against the amount of the plaintiff *s purchases—that 


the plaintiff and his brother, in pursuance of this, agree- 
ment, offered’ to assign the term to the ‘defendant, for 
the use of the next of kin of his testator—but the defend- 
ant expressing some doubts as tg the solv ency of John- 
ston’s personal estate, proposed that the term sbould be 
sold by him,'as executor, at public sale, as if it belonged 
to the estate of his testator, and that if it did not bring 
the sam of $2400, which he, the defendant, as execu- 
tor of Johuston, .had paid for it, the assignment should 
be made directly to him—and that he would stand re- 
sponsible, as executor,. for the purchase money. That 
the land was, according to this agreement, sold, with- 
out mentioning ——— but as a term for years 
in the Briery Pocoson—tHat it did not sell for 00, 
and thereupon, the plaintiff and his brother assigned it 
to the defendant, with covenants for quiet ¢ 

That in the deed of assignment, the land was described 
as containing six hundred and forty acres, and the boun- 
daries thereof were set forth—but that it was the * 


_tion of the parties thereto, and of the testator, 
plaintiff and his brother should sell only that part vo 








tal 





— + VU UCU 


——- Sr ft er eo 


_— 


wr Ww 








. 79" Sa Ce a eS ey.” 





SUPREME COURT OF NORTH-CAROLINA. 


2, 


38 


Briery Pocoson to which they had title —that by mis-Joxs 1831. 


take, the boundaries’ set forth in the deed covered a tract 
of land to which the assignees had no title—that the land 
thas, by mistake, included within the description in the 
deed, at its execution, belonged to one Malachi Cham- 
berland, who was since dead—that Chamberland, and 
those under whom he claimed, had beén for forty years 
in possession—that at the sale‘ of the term by the defend- 
ant, no idea was entertained of selling the land of Cham- 
berland, néither did the defendant ever think that Cham- 
berlandowned any part of the land—that upon a survey, 
it turned out that the boundaries of the deed executed by 
the plaintiff and his brother, covered the land belonging 
to Chamberland, and that the defendant had, upon.as- 
certaining this fact, commenced an. action.upon the co- 
venant of quiet enjoyment contained in that deed: The 
bill averred, that the land really owned by the plaintiff 
and his brother, after deducting from it, as described by 
the boundaries, that pars belonging to Chamberland, ex- 
ceeded in quantity six hundred and forty acres, and 
prayed an injunction against the action of the defendant. 
The defendant, in his answer, stated, that upon exa- 
mining the will of the testator, he found the Briery Po- 
coson bequeathed by the testator-to two of his sons; 
that from thence he inferred, either that the purchase 
money therefor had been secured or paid—that soon af- 
ter probate of the will, he discovered that he had not as- 
sets to pay simple contract debts—he denied that he had 
persuaded the plaintiff to purchase at the sale of his tes- 
tator’s assets, but stated, that at the sale the plaintiff 
informed him, that the purchase money for the Briery 
Pocosow had not been paid, and asked him if he would 
set off'his, ‘the plaintiff’s, bid for a quaiitity of corn, 
against the debt due upon that purchase—that supposing 
the plaintiff had a bond for the amount, he, without 
making die inquiry, incautiously consented. That upon 
coming to a settlement with the plaintiff, and finding 
that he had ho note or bond for his debt, the defendant 
‘to comply until he had taken counsel—that after 
——— heiug very anxious scrupulously to fulfil 
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his bargain, he agreed te allow the plaintiff the debt due 
— but for his own mdemnity sold the term, as the 
property of his testator, intending if it hrought more 


- than $2400, to give the benefit of the purchase to his 


testator’s estate ; and if not,. to charge himself with the 
sum of $2400, and take the term on his own account. 
That at the sale thus proposed, nothing was bid for the 
land ; and thereupon, the plaintiff and his brother con- 
veyed to him, and thus the purchase was forced upon 
him against his will, and solely, to enable him to com- 


‘ply with a hasty pledge given the plaintiff. That the 


Briery Pocoson was originally leased for a term of years 
by the. Tuscarora Indians to Thomas Pugh, the grand- 
father of the plaintiff, and under whom he claimed, who 
conveyed one hundred acres thereof to one Samuel Wil- 
liams, by whom it was assigned to Samuel W. Johnston, 
who conveyed to Chamberland—that the boundaries set 
forth.in the deed of the plaintiff and his brother, were 
those described in the original lease to Thomas Pugh— 
that neither he, nor his testator, and as he believed, 

neither the plaintiff nor his brother, knew any thing of 
the fact. that Chamberland’s land was included-within the 
boundaries by which the plaintiff and his brother con- 
veyed, as the lands were low and subject to inundation, 
and no survey ef them had ever been made. He ad- 
mitted an eviction by one Bartlett, claiming under Cham- 
berland, and the pendency of the action upon the. cove- 
nant, and insisted, that as the plaintiff sold, and he 


bought, by the title papers alone, and that the convey- — 
ance to him intended to set forth the boundaries of the 


original lease, there was no mistake in the contract— 
but he got, and the defendant sold, exactly what was 
intended. And further, that if the contract was in any 
way altered, it should be rescinded, and submitted to 
re-convey to the plaintiff, and account for the rents and 
profits, upon receiving his purchase money, with interest. 

Replication, was taken to the answer at spring term, 
1828, and a survey of the land was then ordered, At 
fall term, 1828, the cause was “ set for hearing op the 
bill and answer,” with leave to take testimony—and the 
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survey was then retarned 5 from whieh «it appeared, ‘Joxe 183 


that within the boundarics -of the plaintiff’s deed to. the 
defendant, there were, without: including ‘the land be- 


oF 


= 


longing te Chamberland, seven: hundred and twenty-one — 


acres. No depositions were filed. ’ 


The case was argued at length upon its — cir- 
cuihstances. Gaston, for the plaintiff, cited Hart. v. 
Ten Eyck (2 Johus. C. R. 62, 87). 

Seawell & Hogg, for the. defendant, cited Jer. Eq. 
Jur. 366. Mortimer v. Cupper (1 Bro. C. C. 156) Gor- 
don vy. Gordon (3 Swans. 467) Cooth y. Jackson (6 Ves. 
11, 25) Leonard v. Leonard (2 Ball & B. 171). 


Hatt, Judge.—A replication has been filed in this 
case to the defendant’s answer; and, the cause is put 
down for hearing upon the bill, answer and ‘survey. 
The case can therefore be decided for the plaintiffs, only 
upon the facts which the defendant admits, as responsive 
to the allegations of the bill. - It is therefore important, 
that those facts or admissions should be well understood. 

His Honor then stated the substance of the answer as 
given above, and proceeded: It is therefore ‘the opinion 
of the defendant, that the plaintiff conveyed land to him, 
which neither he nor-his brother ‘believed was included 
in the boundaries set forth in the deed, and which 
they both knew belonged to another person. Fhe bill 
is filed to Fectify the mistake. 

But the defendant insists, that as the parties were ig- 
norant of the lines, and liad not. the.means of ascertain- 
ing: them by a survey, the vendors meant to sell, and he 
to purchase-all the lands described in the deed to the el- 
der Pugh, grandfather of the plaintiffs—that he looked 
to the: paper title: only. If a person was purchasing 
another’s interest in lands, in no respect located, there 
might bé some ground for such a claim. But in this 
case, the parties had’a knowledge of the land sold, bat 
not of its particular boundaries ; for the defendant de- 

it as low, flat land, —“ and covered | with 
water in the winter. And neither party ever dreamed, 
that Chamiberland’s land was part of it. For it seems 
Vox. IL ; #6 
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Josx 1831, that Bartlett; who claimed under Chamberland, was in ac- 


Eason 


» 


tual’ possession of that land. 
The defendant certainly got a title for less land than 


Pumxins. the bouiidaries of his deed cover. But deducting the 


Chamberland tract, the deed conveys more land than six 
hundred: and’ forty acres, the quantity it calls for. 
Per Cur1aM.—INJUNCTION PERPETUATER. 


Vue Arrorney Genera upon the relation of Grorce 
Eason v. James PERKINS. 


Where the owner of land adjoining an old mill site sought to enjoin 
the etection'of a new mill, and it was ascertained by a verdict, that 
the mill, tho’ injarious to the health of the plaintiff’s family, was ad- 

vantageous'to the public, relief was refused ; especially as the old * 
mill was erected before the plaintiff purchased, 

The cases of Attorney Geperal v. Hunter (ante 1 vol. . 1%) and Poe 

Caper v. Blount, (4 Hawks 384,) approved by Rurrix, Judge 


The ‘bill, originally filed in Pitt, alleged that one 
Mooring had formetly erected a dani, ‘and built a mill 
near the house of the relator—that: the mill-pond ex- 
tended within eighty yards of the house—that while’ the 
mill,was kept up, it'rendered the adjoining country, and 
particularly the residence ‘of the relator, unhealthy, in- 
somuch as to be a nuisance; and that it was of no ‘public 
convenience, and only worked during the wet season— 
that in the year 1820, it was much’injured, and that 
Mooring finding it unprofitable, had permitted it to go 
to ruin. | That from this period, there was an improve- 
ment in the health of the neighbourheod, and particu- 
larly' in that of the relator’s family—that Mooring: hav- 
ing died, the site of the. mil] was purchased by the de- 
fendant, who had commenced rebuilding the dam. . The 
prayer was for an‘injunction to restrain the defendant 
from rebuilding the mill and dam. 

The defendant, in his answer, adinitted the fact of 
Mooring’s having formerly ‘owned ; the ‘mill, © and 
his. purchase of the land on ‘which it ‘was situated, 
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which he averred. took place in the year, 1828~he also Jue 183L 


admitted his intention of rebuilding the mill. having 
formed that resolution, in consequence of the, earnest r̃e· 
quest. of the. neighbourhood, He alleged, that the ald 
mill was in existence in the year 1795, when the relator 
purchased the land on which he lived—that. it had. con- 
tinued in operation from that period until Mooring: per- 
mitted it to go to ruin, without any complaint qn the 
part of the relator. He insisted that Moarmg had never. 


Ns 
Esson 
v. 


vꝛait 


abandoned the intention of rebuilding, but had actually.’ 


prepared timbers for that purpose, and. denied that the 
old mill-pond had, or that the new one would have, an 
injurious effect upon the health of the neighbourhood. 
The pointg on which the parties were at issue, were 
submitted to.a jury, . who found that the proposed pond 
would, overflow some land belonging to the relator ; 
that the health of the relator, and of his. family would 


he injured therehy, but not that of the neighbourhood : ; 


and that-the erection of the proposed mill would be of. 
public utility, and not a ‘nuisance. 

Gaston, for the plaintiff, cited Gardner v; Newburgh 
(2 Johns. C..R 162) Newburgh T. C. v. Miller —* oa 
101), 


The Attorney- —— § Hogs, for the defendant, cited 


Att. Gen. v. Cleaver (18 Ves..211). Van Bergen v. Van 
Bergen (3 Johns. C. R. 282). Att, Gen. vi “Nichols (6. 
Ves. $36.) 3 Kent’s Com. 358. Com. Dig, Action on the 
case M. Nuisance G. Rex ve Cross: (12 E. C. L. 2216) 


Rurry, - J udge.—The arguments at the bar took ‘a 

= range, embracing a discussion of almost, the whole 

n oſf this court, under the head of nuisance. 

it is not tended to notice all the points of controversy; 

——— is under no necessity of laying down. 

any ete principles for the decision of this’ case. It 

stands on very special, circumstances, found upon issues 
requested by the parties, : 

admitted, that for the ordinary damage to the 

's land by flooding it, there is aremedy by action; 


and that. itis an adequate: remedy. On that Score then, | 


the interposition of this court is not asked. 
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Jers 1831," But it is said, that the injuty to the plaintiff's bealth 

XdT andl that of his family is one, which cannot be ascer: 

o. tained atlaw ; much less, adequately compensated ; and 

Peektxs. that a just apprehension of it forms a proper case for the 
preventive justice of equity, by injunction. 

It may be so, where the. nuisance, thus operating uport 

ec individual, arises “from an establishment made for 

right affected is personal gratification, or mére private profit. ° It is cer- 

jury tema ng tain, that equity does, in some instances, restrain mere 

injunctions are private nuisances. But it is equally certain that if is 

meg against not.forward to do so, unless they interfere'with a clear 

sances, origitiq- ight long previously enjoyed ; or will be followed by 

ting in establish- irreparable mischief, which makes immediate action a 


ments for perso- 
nal gratification duty founded on imperious necessity. These are gene- 


ft ys Pro ral doctrines. And the destruction of health might well 
he considered a case of irreparable mischief, in. a- case 
where private emolunient alone is looked to 6n the other 
side. But our views cannot be thus limited’in the case 
beforeus. Mills are netessary publit conveniences ; and 
water mills the ordinary and almost the universal kind in 


F this state. It is a maxim, that private right must yield 
eee ag public convenience, upon aflequate compensation. 


t must, upon 

— a Without adverting'to the variety of subjects to which 
& public caave- courts have applied it, it issufficient for the occasion to re- 
nievce; & courts mark, that the legislature hath by divérs statutes. ex- 


* ——— tended it to mils. In a modern act, it has-been’ carried 
a mjunction, ible to the unusual extent of taking away the common law 
‘Denefits result. action, until the quantum of damage has been ascertained, 
ing Sem sechan by, a peculiar method, to be more: than £10 anmually. 


establishment 
exceed the pri- If less, it amounts to a compulséry lease for five years. 


vate inconveni- 1+ may be, that the damages of the plaintiff will be less. 


sie than the sum specified in the act. It would be ap 
if this court were to prohibit the erection of a mill, 


which, if erected, the party, by positive enactinent of the 
legislature, can have no action at common law. If the 
plaintiff reby ori the magnitude of the, injury, he ought 
to have put it to the jury to assess the probable amount, 


or at least to, have made proof, to rebut an infereiice | 
fairly deducible from the verdict. The jury have found; . 
that the mill Will be a convenience to ne 
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and of public utility s ; and that. the health of the. edges 3 Juxe 1831,, 
borhood will not be injured. but that of the plaintiff’ 7 
family will—tho’ to.what extent or what probable ex· * 
tent, it is not said. The argument is,- that this is suffi- 
cient ; .for dt is impossible for a jury to say, which fever 
is caused by the pond, or by the general insalubrity of the 
climate ; and that though the lower part. of the-st§te be 
unwholeséme, yet the pestilence ought ‘not to be aggraya- 
ted by artificial causes. True; that is, from wantonness or 
for mere gain’s sake; which would be wicked gain indeed. 
But where a general convenience is involved, it constitutes 
a preponderating consideration, unless in itself it also pro- 
duce a general mischief, or no compensation i is awarded for 
the invasion of private right. Compensation is in this case 
amply provided for by the inquisition of a jury upon the 
amount of damages. The general mischief consists in 
corrupting the atmosphere, so as to affect the general 
health of the neighborhood. If it extend only: to one 
family, it cannot, as a general rule, be held a nuisance, 
under this head, to be redressed by. abatement or injunc- 
tione A case may arise, as supposell at the bar, of the 
pond. of an insignificant mill, throwing off vapours de- 
structive to the healthfulness of a .large landed estate ; 
a case, in which between the public convenience and pri- 
vate suffering there is no kind of comparison ; wherein 
the court would act. But the circumstances must be 
specially shown. Nome’ such” ‘appear here.. There is 
nothing in this case but the interest ofa single individual, 
to weigh against public utility. This will not suffice. 
We must take notice, that in this climate a less injury 
than that can hardly be expected from any mill. We |The cre 
must,take notice, that the legislature was as much A malin 
aware of that fact as we are; and yet that they have — ne 
encouraged the building of mills by restraining SUCCeS- law, a cutet of 
sive actions for the private injury, and. glso authérized pei wating 
the County Courts to order the building on the lands of tion of one, sim 
another, unless the mill would “create a nuisance to the ply because “i 
neighborhood.” (Act of 1777, ‘Rev.'c. 122.) .'This is an of one family. 
exposition ofa principle from the source of the law, which 


the court must respect. 


vw. 
PERKins. 


The erection * 
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It might be matePial, too, that the plaintiff, and those 
whom he olaiins, submitted far forty years to this 
— that he hought-his land in 1795, while it 
subsisted, and allowed its continuance for fiveand twenty 
years. That is indeed he positive bar to a remedy ; but 
it is a powerful reason, why this court should leave him 
to hid legal remedy.- He and the defendant. must both 
have calculated the value and the inconvenierice of the 
mill, and its ‘attendant consequences, when tliey made 
their purchasés, 4 
But the ‘stress of the case. lies in the other circum- 
stances.: Less harm, cannot follow the building of a mill 
in the alluy idl region of the: State,’ than the rendering of 
one plantation Jess salubrious. To perpetuate this in- 


junction, would be to issue one against the erection. of: 


another mill below the falls in ow rivers. — 

"The | cases heretofore in this court are entirely dia- 
tinguishable. Attorney- -Gen. v- Blonnt, and Atltorneu⸗ 
Gen. v, Hunter,’ were founded on facts diametrically 
opposite to the present. “There the health of towns was 
put in jeopardy. Crudup v..Carpenter® turned. materi- 
ally on the contract, and'the’extent of damage, aseer- 
tained by tlie verdicts.at law, in comparison with. the 
value of the mill property.. Upon neither of these prin- 
ciples, nor any other compatible with legislative policy 
or chancery precedents, can this pill be'sustained. It 
must therefore be dismissed ‘with* costs. 


— — DISMISSED. 
Epuuyp. D.-McNare v. Taomas RaGLann. 


As many executions, of any kind, as the plaintiff chooses, may ‘be 


sned out on the same judgtnent—but if executed — or. 


irregulatly, it is at his peril. ; ' é 


At this: term, Seawells, Gaston J Badger, for 
the plaintiff, moved for several, writs. of fieri Sacias on 


'* "This case was riot reported, ‘as it Wat dete wey spe the me 


chd terms of an agreement. 
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the decree entered —— the defend. nt at: the last’ term, Joxe 1831 


(ante 1-c6l. 516) directed to’ the sheriffs of several @if- 
ferent counties; suggesting that the defendant removed 
his slaves from county to county, so as to — a 
seizure of them. 

The counsel'admitted, that such — had not eon 
common in this State, but contended that it was perfectly 


MoNarm 
v. 
RaAacLAND. 


well settled in England ; and they cited Tidd’s Practice | 


1032.' Primrose v. Gibson (16 Eng. Com. Law 78) and 
Miller vy. Parneil (1 Id. 414. ) ' 


Nush & Winston, for the deféndant. 


Rurrix, Jutge.—A motion has been made in this 
case, for liberty to sue out two or more writs of fieri 
fucias to different counties. Such a practice has not 
yet prevailed. generally in this State ; though in one part 
of it, I learn, that, at one time, it was commen to re- 
turn, in vacation, a writ te one county, and take out 
another for a different’ county. ‘Phe convenience and 
utility of the practice ave so apparent, that.the court felt 
from the beginning no difficulty in ‘granting the motion, 


but the want of a/precedent. It is just and reasonable 


to give a eneditor every facility for the security and eol- 
lection ‘of ‘his debt ; ;. which is the more necessary here. 

since a most valuable portion of the property of our citi- 
zens-is so easily removed from one county to another. 

And we are glad th find, that it is a well known pro- 
ceeding in England, to spe out as many executions as 
the party. chooses ; he taking care how he-uses them. 
For if he abuse the process, the court would unhesitat- 


ingly set it aside, and leave him exposed to the action 
. of the person aggrieved. If he sue out afi. fa. and pro-— 


ceed on it, he-cannot execute a cu. sau. until a return of 
the other, and a proper credit on the process against, the 
body. - This is necessary, that the.oflicer may know the 
sum for which he detains the prisoner. And he levies 
both writs of fi. fa. under a responsibility for seizing too 
much. He must take care mot to sell upon the second 
seizure, until he has done oo under the firs, and given 
the proper credit. 








s _ . 
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Mune 1831. | Mr, Tidd states t suing out of two writs of fi. fa. to 
—Y™ -b6'a settled practice (Tidd’s Pr; 1082). And the cases 


— of Miller v. Parnell and Primrose v. Gibson, are instances ~ 


Pars of afi. fa. and a ca. sa. issued at once. There were mo- 
Ifa-f. fa and tions to set them aside ; but the court said it was per- 
a ca. sa.areboth fectly regular-—duly the ca.sa. could not be.acted on after 
an aeacthe ex. a levy of the fi: fa. until either a sale or due discharge of 
. the effects. The result-of our examination is, that the 
tutned. plaintiff may sue out what executions, ‘and as many of 
them as he chooses ; but he acts on them wrongfully, or 

— at his perik 
Per Curtm.—Mortox ALLOWED. 


OB Cte 


James Brownine and Exvizazetn his wife, 
; w* ak 
Wiis N. Prarr and Moses S. Pratt. 


No decree can be pronounced for the plaintiff, upon a bill suggesting 
fraud in procuring a deed and praying to have it cancelled, and for 
a re-conveyance, where the answer and proofs. do not support the 
allegations, ean ee upon a proper 
bill, to a redemption.” 
, 


This bill was filed in — and alleged that the 
plaintiff James was seised in right of his wife, the plain- 
tiff, Blixabeth, of two tracts of land containing two hun- 
dred and twenty-five acres, worth $500; that he had | 
obtained a judgment before a justice of the peace, a- 

gainst ene Jumes, execution upon which issued to the 
defendant Mosés, who was a deputy sheriff, and was le- 
vied upon some horses, which ‘the plaintiff, Vumbs, con- 
tended: to be the property of the defendant in that éxecu- 
tion. ‘That the plaintiff finding they were claimed by 
one Warren, refused te litigate the question of ‘property 
in the horses with him, but that the defendants pretend- 
ing great friendship for the plaintiff, advised him’ that 
there vas no danger, and prevailed on him to have-the 
horses levied on. That the defendants informed the — 


HL ra — 


— ore 











— — 








. PaSher ie; 9), — RES 








e 


* 


X 


SUPREME COURT OF RORTH-CAROLIWA. 


45 


intiff James, that before a sale « it Jom 8 
* ter 


was necessary for hinr to sign a wri 
tirely illiterate, and confiding in the’ friendship of »— 


defendants, the plaintiff, James, executed the writing, 
without having it read to him—and thereupon, a sale of 
the horses took place, ‘when they were bought by thede- 
fendant, William—that afterwards,: Warren recovered 
of the defendant, .Woses, in an action of trespass for 
seizing the horses, and the plaintiff was informed that 
his land must be sold to satisfy the judgment—as the 
paper he had executed was a deed conveying his land, 
in trust, to secure the defendant, Moses, in selling un- 
der the execution. That at the sale, the land was cried 
by the defendant, Moses, and was purchased by the de- 
fendant, William, for $ 80—-that after the sale, the de- 
fendants tendered té the plaintiff, James, two deeds and in- 
formed him that the land now: belonged to the defendan 

William ; Wut that if he, the plaintiff, would sign those 
deeds, he might redeem it by the payment of S 100 within 
twomonths. That being as yet entirely blind to the arts of 
the defeydants, and informed that the deeds contained a 
clause for redemption, the plaintiff not only executed 
those deeds, but procured his wife, the plaintiff, Eliza- 


beth, to do so likewise—that within two months, John — 


Redmond, the father of the plaintiff Elixabeth, tendered 
the sum of one hundred dollars to ‘the defendant il- 
liam, and demanded a reconveyance in behalf of the 
plaintiff Elizabeth, which was refused. The bill then 
charged, in strong terms, a fraudulent conspiracy be- 
tween the defendants, to take advantage of the confidence 
of the plaintiff’ James, and by false and fraudulent re- 
presentations, rendered effective by his extreme igno- 
rance, to cheat him out of his land, averring that the 
defendants had procured from him absolute conveyances, 
without paying any consideration, and prayed that the 
deeds might be cancelled, and for a reconveyance. 

The defendants, in their answer, admitted the fact of 
the plaintiff’s having obtained a judgment against Jesse 


"James, and of the levy upon the horses claimed by War- 


ren; but they denied having, by any representations, i in- 
Vor. II. #7 


Pare. 
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Jors 1831. duged the plaintiff to press a sale of those horses ; on 
Brow * the contrary, they averred, that the. plaintiff had, of his 


Pair. 


Own’ accord, appliéd to the defendant Moses. to sell, 

and to the defendant William. to buy. ‘That the de⸗ 
fendaht; Moses, refused to sell under the execution, un- 
léss ‘the plaintiff would indemnify hima, which the plain- 
tiff then verbally agreed to do—that the defendant, Wii- 
liom, refused expressly td purchase, unless the plaintiff 
wonld give him a written indemnity against the claim 
of Warren, which the plaintiff agreed to do, and which 
was then drawn and executed. That Warren had reco- 
verted of the defendant Wiilliam,,the value of the horses. 
and the plaintiffhaving absconded, an attachiment against 
his property was sued out, upon the indemnity given the 
defendant Willtam—that before: ‘the return day of, the 
writ, the plaintiff applied to the defendant William, and 
entreated him to take it up, stating, ‘that if returned, it 
would only cause an accumulation of costs, and averring 
his willinguess to have his; the plaintiff’s, property 
sold, to satisfy the execution in favor of Warren against 
the deféndant William—that ‘this offer'swas acceptéd, 

and an agreement to that effect drawn and signed by the 
plaintiff—that in pursuance of this agreement, a sale of 
the property. of the plaintiff was advértiséd by lim, at 
which thany people attended—that the plaintiff attend- 
ed, and delivered the property to the cfiér, who’ was 
the defendant Moses, and who acted at the request of 
the plaintiff—that ‘the personal property of the plaintiff 
was very small, and did not produce a sum sufficient to 
satisfy the execution ; and thereupon, a tract of land, 

containing one hundred aud twenty five attes, was of- 
fered for sale—but the plaintiff, Elizabeth, refusing to 
join in the conveyance, the life estate of the plaintiff, 

James, was sold, and purchased by the defendant il- 
liam, for $20—that these sales left about $80 ‘of the 
debt unsatisfied, which was more than the plaintiff. 
James’ life estate in the other tract, upon which he lived, 


would sell for, and that thé defendant, William, onthe — 


evening of that day, agreed to buy the tract for that sum, 
if the plaintiffy would join in a deed’ to him: “That'the 








_ ing permitted to redeem within two months, which 





- — — 
ne 





| SUPREME COURT OF NORTH-CAROLINA. 


47 


plaintiffs consented to these terms, upon condition of be- — 


agreed to, and thereupon a deed was executed by the 
plaintiffs to the defendant William, for the land—but 
that the plaintiff, Elizabeth, hau subsequently refused to 
consent to the same, upon-her privy examination, That 
no claase for redemption was inserted in, the deed, not 
for any. fraudulent purpose, but because no expectation 
had been entertained of selling any title but that of the 
plaintiff, James, and the deeds had been prepared before 
the sale...The defendant /illiam, ‘denied positively, 
that the agreement for redemption extended to both tracts, 
and insisted that it was confined to the home plantation. 
He admitted a tender of $ 100 by Redmond, and a démand 


_ of a reconveyance of both tracts, and his refusal to come 


ply ; but averred, that he then stated to Redmond, ‘that 
he was willing te reconvey the home tract, upon the re- 
payment of $80, but that this proposal was cr by 
Redmond; 

Replication was taken to the answers, and many de- 
positions filed. They all supported the answer, except 


was Downie 


** 


ad to the fact whether the agréement for redemption ex- ~ 


tended to both tracts, of was confined to the home plan- 


tation. Upon that point, the evidence was contra- 


dictory,. 
The. cause xas submitted by Badger, for the plain- 
tiffs, and Nash, for the defendants. © 


“RoPersx, Jadge.—The court would gladly in this, as 
in eyery case, administer justice according to the true 
ents of the parties, | * collected from any part of ‘the 
pleadi ngs‘6r proofs. There seems to have been an agree- 
mént for the redemption of the homg tract’s:and if the 
frdine’ of the Bitl'pit‘it in dur power, that would be de- 
creed. But the case is there stated iia mannér 80 fo 
reig n fron the'trath,” and With a ‘view to reliefso entirely 

ent, “as not’ to put in’ issue the question of re- 
rig uh, ‘and render any bf the examination of the wit- 
nce to’ that point relevant or competent; or even to 
authorize 4 decree uipon a particular admission of the 
defendants. : 


* 
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Joxw181. His Honor here repeated the Substance of the bill as 
AA Move stated, and proceeded as follows : The first ob: 
re servation which the case, thus stated, calls for is, that 

Pact. the wife was improperly made a plaintiff. Her rights 

The wife isan were not affected, as she did not execute the deed of 
ty to « billze set ‘ust, or any other conveyance, according to the charges 
ett wd for of the bill. The deed, if any, was that of the husband, 
lently —— and operated upon his own estate only. For which rea- 

= her hus son the bill of the wife would necessarily be dismissed. 

_ But upon the answer and proofs, it turns out, that not 
one material allegation of the bill is, true. There was 
no deed of trust, ‘nor a conveyance of any sort, obtained 
from Browning before the sale... There was no pretence 
of selling under such authority. ‘ There was no fraud or 
deception in obtaining a sale, or in the defendant’s pur- 
chase. The answer states, and witnesses on both sides 
prove, that for a just demand, the defendant William 
was about suing Browning, who besought him not to do 
so, and agreed to raise the money by a sale of his pro- 
perty without suit. That accordingly, he himself ad- 
vertised the sale, and was present at it; ‘that he deli- 
vered the articles for sale, and got the defendant Moses 
to cry them ; and that, at such public sale, the defen- 
dant William purchased one of the tracts of land, andon 
the evening of the same day, by agreement and ‘deed, 
made and executed in the preserice of a crowd of people, 
purchased from Browning and wifé the other tract. 
This obviously answers the whole bill ; and being proved 
to be true, anriuls all the equity alleged. © 

But the answer, going beyond the matter of the bill, 
admits that at the sale.the defendant William purchased 
one of the tracts of land at $20, and took a conveyance 
from Browning, whose wife would not join in the sale 
and conveyance, which caused it to sell so jow. It fur- 
ther states, that $80 yet remained to beraised, and that 
Browning’s life estate in the other (home) tract would 
not bring it; but that he, William. proposed to give that | 
sum for it, ifthe husband and wife would both convey that — 
tract in fee to him: and it further admits, that this Jast 
tract was to be'subject to redemption by Mrs. Browning, 
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if she should repay the same sum within two months, Jex2 1831. 
and that under that agreement Browning and wife did te ae, 
convey the home tract, tho’ she refused to execute the ®. 
deed for the other, and hath since refused to be privily "4". 
examined to that which she did execute. To this state- 

ment there is full proof by many witnesses on each side, 

in every particular but one: that is the point, whether 

the agreement for redemption extended to both tracts, 

or related to the home tract alone. For it seems, that 

Mrs. Brawwing’s father afterwards tendered $100 on her 

behalf, and claimed a reconveyance ;-which the de‘en- 

dant refused as to the first tract, but offered for $80, as 


to the home tract. But that was not accepted unless 


both pieces could be got ; and thereupon this suit was 
brought. Upon the proofs on this disputed point, the 
preponderance is, ‘in the opinion of the court, with the pinath: wiih 
defendants, were it proper to consider them. But a8 are not material 
they are-manifestly out of the pleadings, they cannot be {0 ary ‘sue * 
heard ; for they are not material to any issue between ties cannot be 
* baa and een have no sanction for their od een the 
_ Will the answer of the defendants authorize a decree The plaintiff 
sometimes ob- 


to the extent of the admissions made in it? In some fu... decree 


cases it might. For it is not necessary that the bill solely upon the 


should precisely allege every matter in accordance with = ‘bet es 
the proofs, or the admissions of the answer.’ But. it is a 
requisite, that its statement should have some semblance ference to the 
of the reality ; and that an admission in the answer, to = = 
be acted on, should have reference to, or bearing on the be entirely in 9- 
case made in the bill, and not be in entire avoidance of oidance of it 
it. Here a simple quéstion of redemption, in which the 

real controversy is confined to the single point of fact, 
whether one or two tracts of land should be redeemed, is 

altogether disguised, and turned into’ a case of aggra- 

vated fraud made up of falsehood, oppression, breach of 


¥ 
‘ 


confidence, treachery, and undue advantage taken ofan ,, tai 


illiterate man ; on which is founded a prayer to cancel can be given 
; which is directly 


the.deeds, or for an absolute reconveyance. The-court coutary te the 


cannot give relief contrary to that.asked for, and on @ preyer of the bill 
} —as if the pray- 


case, tho’ appearing in the answer, standing directly .- is, thata deed 
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be cancelled; a 
decree in affirm- 
ance of it will 
mot be made. 


EQUITY CASES ARGUED AND DETERMINED IN THE 


opposed to that stated by the plaintiff’ When the plain- 
tiff asks us to rescind a contract upon a. fraud of this 
sort, we cannot affirm an essentially different. contract, 
and decree relief on it as affirmed. Upon a case ‘and 
prayer to cancel deeds, we cannot set them up, upon the 
ground of a Yair, specific agreement for redemption, and 
decree. such redemption. The charge and the admis- 
sion are nothing alike, ‘and do not relate to the same 
transaction. It is. not like holding fraudulent deeds to 
be a security for advances under. them., Jugtice to de- 
fendants demands. this much .at least,.from the court : 
that they should be enabled from;the allegations in, the 
bill to form some intelligible notion of the ground of 
complaint, and the nature of the redress sought. And 
a respect for the perspicuity and certainty of :jadicial 
proceedings, and professional proficiency likewise pre- 
scribe the duty to the.draughtsmap, te put, into the bill 
such statements as will,convey to the court, at least ‘an 
outline of the case, and some idea of the principle on 


which the relief is sought. 


To. give any relief in such a case asthe present, would 
be allowing a latitude or laxity of statement, incompati- 
ble with the rules of equity pleading, with the ease of the 


*  gourt, and a just regard to the rights of the defendants 


generally. Indeed it might be against the interésts of 
the-plaintiffs themselves ; for upon a proper bill, they 
may be let.into proof, and be able to prove, that both 


* tracts were included in the agreement for 


Cysts are not 
given, against a 
married woman 
in a suit for mat- 
ters occurring 
after the cover- 
ture, and to 
which she is an 
unnecessary 
party. 


The bill must therefore be dismissed ‘at the'oost of the 
plaintiff, James Browning. No costs ‘are given against 
the wife, because the suit is founded on, matter happen- 
ing altogether daring coverture, m which her: interest, 
according to the bill itself, is not in the least concerned. 
It is not considered her suit'therefore ; and it · is suppo- 
sed, that the defendant’s costs are sufficiently secarediby 
the prosecution bond. At all events, the wife was:im: 


_ properly, and without her consent, made by her husband, 


or the solicitor, a party, as far as appears to. the court; 
gud therefore costs are not given against her. bath 
Per Curtam.—BiLk DISMISSED. 
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Mary¥S. Cuarxe et al. v. Spencer D. Corron et al. 


_ An executor is not liable “for laches in not enforcing the payment of 4 
debt due the testator, from a to-executor who becomes insolvent 


after the probate of the will. © . , 


The case of Potter v. Stone (2 H. wks30) approved. *0 
The bill, which was originally, filed in Edgecomb, in 
the year 1829, alleged, that Mary S. Blount died in 
the year 1823, possessed, of a large personal estate, 
which she bequeathed, in ‘different proportions, to the 
plaintiffs, some of whom were «infants ; that she ap- 
pointed ‘Spencer D. Cotton, Benjamin F. Jackson, Moses 
Mordecai and Hutchins G. Burton, her executors, all of 
whom proved the will—and that “Moses Mordecai died 
soon after the prebate. ‘The stryiving executors and 
the executrix of Mordecai ‘vere made defendants 3‘ and 
the prayer was for an account, of the personal estate of 
the testatrix, and payment’ to’ the plaintiffs of their re- 
spective legacies. 


The defendants -CaJion and Jackson, in their joint an-. 


swer, admitted afl the allegations of the bill. They 
further stated, that they, together with Mordecai, proved 
the will at the Felrwary term, 1825, of Edgecomb 
County Court—that the “defendant Burton, had, from 
the death of the testatrix, declared his intention to ac- 
cept the office of executor, but was unable to join in that 
probate—that he proved the will at the succeeding Au- 

gust term, That the principal part of the estate of the 
testatrix caine to their hands—that ihe defendant, Bur- 


ton, owed the testatrix 32889, 50. With interest from 


the gud May, 1821, secured by a promissory note of 
that date—that the testatrix resided in Edgecomb; but 
had a small plantation in Warren County, in.the vici- 
nity of Burton’s residence—that, personal property on 
that estate was sold to the amount of $ 683,21, of which 
Burton purchased, to the amount of $420,85, and that 
the notes given by the purchasers at that sale, including 
his‘own, were handed to him for collection. They sub- 
thitted to an account, but insisted they were in no man- 


51 


Jone 1831. 


, 
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Joxs 1831. ner liable for the debt ‘due from ‘Burton to the testatrix, 


in her lifetime, nor with the collections, including his 
own purchases, made by him since her death. 

It is unnecessary to stdte the answer of the defendant, 
Burton, as he’ was examiinéd before the commissioner, 
and tile facts stated in his. answer appear in the re- 
‘os an interlocutory decree, a reference was ordered 
of the accounts of all the defendants, and the commis- 
sioner reported, ‘that the defendants, Cotton and Jackson, 
had received of the assets of their testatrix, including 
interest, $20,853 0$—that after the payment of all the 
debts, there remained in their hands, subject to the pay- 
ment of legacies, $18,351 91—that they had paid le- 
gacies, including interest upon the payments, to the . 
amount of $8,156 98, and after allowing, them commis- 
sions on the sum of $41,707 86, the amount of their 
receipts and payments, including legacies and interest, 
at the rate of 5 per cent, there was a balance in-their 
hands of $8,109 54, and that he had rejected a charge 


made by them of $475 20, for expenses of two journeys 


to the State of Tennessee, upon the idea that the defen- 
dants were not entitled to their expenses, and also to full 
commissions. That thédefendant, Burton, had received 
from the defendants, Cotton and Jackson, including in- 
terest, $930 68, in notes due for purchases made at the 
residence of the testatrix near his house, and had dis- 
bursed for debts due from the testatrix, the sum of 
$852 63; and that, after allowing him commissions 
on these disbursements, there was due him a “small sum, 
to be applied tothe payment of his note above mentioned. 
That as to the note of the defendant Burton, due the 
the testatrix in her lifetime—Burton was’ a gentle- 
man of large property at the death of the testatrix—that 
shortly thereafter, his affairs became embarrassed, and 
he was forced to make a general assignment of his pro- 
perty, and was now insolvent—that the testatrix had 
in her will left him all her slaves, thirty’ in number; 
that these slaves were upon her estate in Warren ; and 
that the defendants, Cotton and Jackson, assenting to the 
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—— Burtoh had taken them into his possession ; that Juws 183% 


they had been sold at execution sales of Bukton’s effects, 
and that a part of them were purchased by Cotton, . 

The plaintiffs excepted to the report: · 

ist, Because the commissions. allowed to the défend- 
ants, Cotton and. Jackson, were too large, ‘and Wersigl- 
lowed upon a wrong principle. ' 

2d, Because the commissigner had not charged the de 
fendants, Cotton and Jackson,” with the note for $2,889 
50, and the interest thereon, due from the defendant, 
Burton, to thé testatrix in her lifetime. © 

Sd, Because the commissioner hai not charged the 


defendants, Cotton and Jackson, with the note of the de- 


fendant Burton, fot $ 420 85, and the notes placed by 
them in his hands for collection. , 

The other egcéptions of the plaintiffs related to the 
account of the defendant Burton. 


The defendants, Cotton and Jackson, excepted to the 


report, because the commissioner had rejected the charge 
of $478 20, for expenses incurred. 

Devereux, for the plaintiffs, contended:  , 

1. That thé defendants’ Cotton and Jackson ought 
to be charged with the debt of Burton, due the testatrix, 
as if he had been’a stranger, and cited Tebbs v. Carpen- 
ter (1 Mad. 290) Raphael v. Boehm (11 Ves. 92) 8. C. 
(13 Ves. 407) Lil: Montford vs Ld. Cadogan (17 — * 
8. C. (EM-. 8) ‘Powell v. Evans (5 Ves. 839) Lowsen 


v, Copeland (2 Bro. C. 0.156) Eagleton v.. Kingston 


(8 Ves. 466). 


www 
Crash. 


* 
Bio UNT. 


2.°7Po the ubjection, that Burton had the same right — 


as the other defendants, who could exercise no control | 


over“him, he cited Smith v. Aykewell (5 Atk: 566) Bd- 
munds ¥. Bird (1 Ves. & Bea. —— — 
(1 Ch. Oa. 75). | 

) 8. "That? although ‘Burton's appotntinent ousted: the 
other defendants of their right to redress in a court of 
law, they fied wreniedy in equity, and olight to have 
availed thémsélves of it) (eputd v. Vernon 2 Ves. & 
Bea. 51 Atkinson ¥: Henshaw “8, 88 Ball ® Over 
Id. 96 Bowe v. Cooke 43 Price $22). 

Vor. IT. *g 





bursements. 
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Juws 1851. 4. That if the defendants had no right te compel pay- 
be ment from Burton, either, at law .or in equity, fhey 
⁊ clearly had, in this court, the means of securing the debt 
Buover. upon the negroes bequeathed to him. ) 
‘Upon the other exceptions, he referred to ‘Potter v. 
Stone (2 '\Haicks 30) and to the argument in the case of 
ert v. Ragland, at the last term. 


” The Attorney Gencral and Gaston, for the defendants 
* Cotton and Jackson, ‘gave up the question of commis- 
sions, and argued that Burton had as much right to re- 
tain ‘the debt due by him to the testatrix, as the defend- 
ants Cotton and Jackson had to demand. it—that it was as- 
- getsin his hands—thathad he , voluntarify paid it to them, 
pi would have been responsible for its proper application. 
In support of the &xceptions filed by the defendants, 
they contended, that under the act of ¥799° (Rev. -, 536) 
“an executor had a right. not only to claim his commis- 
sions, but also for expenses necessarily incurred. 


Rurrin, J udge.—The only exception on the part of the 

defendantsis,that t the commissioner rejected a credit claim- 

ed by them, for actual expenses and charges paid. . The 

fact of payment, and fairness of the. payments are not 

disputed, The commissioner decided.on the idea, that the 

allowance could not be made, because the commigsions 

An executor covered the claim. But he was wrong ; for the act of 

may retain * 1799 (Rev. c. 536) has an express, proviso,. t at the « 

genses, ia od addi. Cutor may retain for charges, oyer and aboys 

tion {0 his com- missions. ‘The charges *2*3 mploy 
tcl percent OF costs, of —* — comm 

upon re- ape designed executor’s, 
—5 ception must be allowed. 










SIE Meant san. — * 
debts, ‘and on payment to. the legatees, and the balange | 
now in the hands of the executors. ‘Commissions cannoi 
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the: testo the tees, made: or to be. Jone 1831, 
cal toe paymien lega ) 


(Potter-v. Stone 2 Hawks 30.)- “They may, in 
— of the court, be ‘allowed onthe other items; 
but as actual expenditures:are claimed and: given here, a 
commission of ‘five per cent on’ the*principal sums re- 
ceived, Namely, $18;71fF-65, is an’ adequate. cumpenga~ 
tion. - This exception is therefore allowed. 

Another,”ahd the most *impertant exception is. that’ 
which relates'to the debt, due from Burton to the testatrix” 
atherdeath. “He owed her apon his own bond the sum of” 
$2889 50,andhath become fnsolvent. ‘The commissioner, 


has not charged the other éxecutors. with that debt; and: 


this exception is founded on thatomission. It is said, they 


ate-Hable, because the debt;was lost: hy their culpable 


negligeticé; and evidence has been taken to show, that 
Burton’s circumstances hecame doubtful, and then ruin- 
ous, after the death of the testatrix: and that Cotton ang 
Jackson were’aware of it. The circumstances havebeen 


commented on. They are not gene-over again now, bee - 
cause the deviston-is on a general principle. ‘Tho’ ifthe: 


defendants* liability depended on their knowledge and 


bonafides, it might be difficult to charge them here. For. 


according to the evidence, Mr. Burton's failure was sud- 
den, and caused by unforseen cireumstances ; and at 


least, unknown to the world and his co-executors, until 
he made a general assignment of a very large estate, 


nd converted himself, in-an instant, from a man appa-. 






ee ene one. But it is a new 
onp executor is responsible for the acts of 


hasbeen often, lait down, ‘that he-is liable, not for stand- 
ing by) butifor' partisig with assets once: under his con- 
trok’ An execater is not liable: for money never in, his 


— the foriner'hne:déme wuthing, The rule 


. 





‘a 


power, apon the insolvency of a co-executor with ‘the 482 
ofdets in: his-hands, . Suppose a testator appoints an éx- · 
cctitor insolvent at the timé. Can a co-executor say, f; 
heshall not prove the will, nor receive the assets, cons 
trary to the hppoiatment in the will? By what authority trot 
cawhebay,' the testator had a'false confidence? But it 
ts.said, if-the insolvency take place afterwards, it ig the. 


— 2— 


co-executor, 


for assets which 
ar gs 


under his gem 
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Jens 1831. duty of the other to receive the fund; because he is a 
E trustee; especially where there are infants. and) others, 

% not sui juris. That the legatees themselves may come 

mt: into this court to secure their legacies is very true 

| egatees can Upon that is bottomed the argument for the power of the 
‘fame inte eaui- co-executor, and thereupon, his duty, That does not 
de ap afollow. That an executor is a trustee; is not denied, 
grit the insol- But how far, for what? is the question. - He is trustee 
ecutor. , for what is in his hands ; or what has been in his hands, 
Butit docs not OF Withim his separate power and control: “He is not 
followthat an ex- the eurator or guardian.of the legatees, as against the 
St an ccekeum insolvency of the other executot.. It may be doubted, 
co-executor to whether he could call the other to account. Upon what 
eon it he Principle could he ask the.other to pay him the. money. 
cannot. = in his hands ; and thereby make him liable for his own 
insolvency, which may happen? Both, as against each 

other, derive their power from the game source, and hold 

an equal measure of it. But there is no necessity for 

. Such an obligation on the executor. For since the lega- 

tees may’ themselves sue, their redress is in theft own 

hands.; and they cannot complain, that an executor. did 

nat sue, while they themselves lay by. - But if. one.exe- 

cutor may call the funds out of another’s hands; is he 
bound to doit? The very power of the legatee, and his 

own laches is an excuse for the executor, There ‘is no 

need of a suit by both, and the legatee’s example justifies 

the executer. But the want of a precedent is decisive 

upon this question. No case has been cited or found, that 

looks that way. Those mentioned-are altogether upon 

different points. ftkinson v.. Henshaw (2 Ves. & Beas 85) 

and Ball v. Oliver (2 Id: 95) establish only, that. pend- 

ing a litigation for probate in the Ecclesiastical Court, 
the!chancellor, upon a bill by any. body interested, will ' 
appoint a receiver, as a better-security than an. adminis- 

after probate,’ the executor shall not receive the agsets, 

because he is insolvent. though the testator said he might, 

and the legatees are willing he should, or at least, do not 

ask that he shall.not, » Lepard v. Vernon (1 Ves. q Bea- 

53) is a case, where one executor (net insolvent) as- 


* 
: 
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signed a debt, npt negotiable, -and the debtor refused to Jenei 1832, - 
pay. but brought ‘the: money inte court. , Upon’ the bill — 
of the other executors, it, wes decreed. to them for the — 
general creditors, against the assignee : whe had no le- Binesr. 
gal title, and no higher.equity than the general credi- 44 
tors. But that is no anthority, that the executor, whose 
assigninent passed nothing, could not have received from 
the debtor himself, if such hatt been the fact... This be- 
ing a debt from the executor himself, due to the testatrix 
in her lifetime, becamé assets in the executors’ hands 
upon her death, for the satisfaction of creditors and le- . 
gatees. “If he had paid it to the other executer, it would ; 
not have excused him to the creditors ; and there ought,; 
therefore, to be no means of eompelling such a payment. , 
The delivery of the nefroes, bequeathed to. Burton, did isan, 
not alter it. He had, ag executor, the same right *8348 
them that they had; and it was a specific legacy, which legacy gs 
dees not abate. This exception is therefore overruled,; Westhed to « 

The other exceptions relate tp transactions occurring with a debt due 
after the death of the testator. Before Burton qualified f™ him to the 
as executor, he .at a sale made by the others, 
to the dmdunt of $420 85} and. the executors also left — 
with him, as an agent, for. collection, the bonds of other — 

persons residing in his neighbourhood, which he received. 

The whole, including his‘ own purchases and the interest, 
makes thesum of $ 98068. This the commissiouer has also 
charged te’ Burton alone ; and the report. is excepted to, Per Rorrix, J. 
becayse hedid nat charge it to the three.. I am free, to fet we at 
say, that if the question stood on thése facts alone, the — purchase⸗ 
liability of the others is very probable; because they por en 
could: have oued: int’ law'ou the bond:taken to themselves, bas proved ‘the 
for $420°85; and as to the other, they appointed — * 
agent; who had it in his power, by acting as exeoutor, te vet him bin own 
put them at defiance. · Rut those difliculties are removed [pt seth, fon 
by other facts, appearing on the report. -Those monies collection, and 
he did apply, ender the authority of the other executars, * * 
to tho payment of dehts of the testatrix, except the sum will, ‘and be 
of $78 05v Consequently, nothing was lest by the con- se lt 
fidetice reposéd.in him im this respect, except the above ne 
smallyyalguoe. . Amd that it more. ten comtred by theta tants enai® 


collections, 


8 
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Jus 188t. commissions allowed him: which makes a balance of 


wy 15°01 due him, and’ applicable'to his large debt: Those | 


* exceptions are therefore overruled. Hs 
Biovs?. ¶ The exception as to Mr. Burton’s account, is pert 

But disburse. correct, as-the commissions allowed are too heavy; but 
vent pet the difference is so ineonsidcrable, as not to’ induce the 
ment of debts of ebuft to interfere in such a way, as to alter the state of 
madly testator, _ the accounts of the other"executors. tis therefore al- 
fem of bis co. lowed,-:to-the: extent -ef.$ 16:01,..90 ab todéave:the be- 
executor jb" lance due fromsaid Burton, of: $2,889 50, imstead of 
: —— $2,874 49, as: —— anu —⸗ residue, it is over- 


debt which he Puled: 
owe the testa." 


oe So — * Ohieſ· ustieo. I coneur with Indge 
* Ruxrrux in’ the opinion, ‘that thé two-solvent executors 
should not be charged with the bonds delivered by them 


: 


to Mr. Burton ſor collection, or for his parctiases at\the ~ 


Warren sales ; not only for the reason given by him, 

that Mfr. Burton has acgounted for both in his disburse- 

ments for the estate, but because they were not ars wer- 

able if he had not. Afr. Burton must be view@ilj "im the 
collection of the*bonds, either as the agent 

Jackson, or as their’ co-execator. If as 

can be liable only because-the appointment Was an im- 

proper one, or that theyhave failed to. call him to ac- 
count in due time. Wor I presume it will not be contro- 

verted, that executors must sometimés act. by agents > 

and that this was a proper case for the appointment of 

an agent (the collection of distant debts). As to the im- 

flanbsasor, providence of the appointment, I -will net examine the 
a re evidence, ‘to show that the appointment was not an im- 
ePies amese. provident one ; or-rather-that the plaiutifis cannot allogt 
chtor to employ jt to bese 5 for I'view this -as emphatically the case ef 
3 oes Blount. ‘She, although in her grave, is.the plain- 






nomi- ¢iff, It is for a breach of the confidence reposed.in the — 


cy ng defendants by er, that this claim is founded... It is her 
by Charities, her benevolences, which it is alleged, have 
| ——— And therefore there ean be no start- 
—— | him dard appealed to with so much propriety, to test the. fit- 
. " .fiess of an agent ta act in the busineasy as the,onegphich 
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she herself has left. There is.a moral conclusion, by Joxz 1851. 
which'the plaintiffs ave estopped to deny the fitness of ~ 
the agént., But it is said, that the appointment wasim- =a 
provident, because the person selected iad the capagity 2™A" 
to assume a character which would render him entirely 
irresponsible, and that the defendants-knew it,.and the 
ageut did in fact assume that character; that: he quali- 
fied as one of the-executors 6f,the will. ‘It is trueythat It makes ‘tie 
he had thatiapacity ;. that the defendauts knew it; antl. 5538 
that he has assumed that irresponsible chavacter.’: But by. pravi 
it is equally true, that this capacity-was given to.him by pt Ls Sower'ot 
the real plaintiff, the testatrix, with a view that he might pla + acpi 
act in this very charge, and in thjngs of much more impor- count. 
tance, ‘which he has done, as her executor, in digschayg- — 
ing the trusts of the will. Can this capacity. be impa- 
ted tothe agent, as a disqualification or as rendering his 
appointment improvideat, and himself-unworthy -to. be - 
entrusted with the collection of 9 few hundred , dollars 
out of many thousands, which the testatrix contemplated 
coming into his hands} - Can’ we. impute the capacity — 
which theltestatrix gave him of assuming a character, 
which would. invest him with,power over the whole. es- 
tate, as calculated te render him an improper .agent to 
act in a yery small part.of it. Much less can one who 
gave the capacity, or those who claim her charities or 
bounties, allege it as an act injurious to the estate. 
‘The reasoning which would Iead to such a conclusion 
may be sy stematic, and therefore beautiful. We may 
admire it, as we ave. led from one stepping stone, or 
vesting place to another; but in my estimation, it will 
not stand the test of analysis. 
The next ground to charge Cotton and Jackson i is, that 
they had the fund in their hands, «and permitted it, or 
rather by their act caused it to pass into the hands. of 
their co-executor ; and on that ground they are charge- 
able ; and a greqt number of authorities were cited. i 
will not examine each case, but I think the result of the 
whole taken together ig this: that:‘where one executor p, vr Hizwegnien, 
has the fund or evidence of debt in his.-hands, and he C.J, Where one 


executor deli» 


_ voluntarily tnd nnnathsstr ity; ‘or without an apparently over assets 





ia EQUITY CaSKS ARGUED AND DETERMINED IN THE 


Jorn 1831. proper tholtoe; permits it to pass into the ‘bands of & ce. 
— executor, he is responsible. For if no proper motive 
—— ean be assigned, a bad one must be imputed ; ag men 
Biovrr seidem.act:without a motive, and if he who best knows. 
whiscoexecutor Will not shaw it, the presumption is, that it is nota good 
bona fide, andor gye, The most charitable motive, which; such 
rently beneficial circumstances can be assigned, is a desire to avoid re- 
fo the estate, he sponsibility ; whictr ie a. bad, or at least not a good one. 
ble for con- But where the apparent good of the estate, and I should 
pact i) Sat, tho seneennble conventencn et the entongpenseqeiced, 
* a fund or oxidence of a debt may safely change hands : 
"here the apparent good of the estate required; that the 

evidences of debts should be placed in the hands of him, 

' under whose immediate eyes the debtors resided,. as a 
measure of safety to theestate. By attempting to guard 

the trast fund by unréasonably rigid rules, a contrary ef- 

’ fect from the onemdesigned will be produced. Honest 
men will be driven from the office ; and their place will — 

be supplied by dishonest ones. 

‘These principles also will protect the two executors 
from loss in taking Afr. Burton’s acknowledgement of 
purchases made at the Warren sales. The ¢ase comes 
Within the meaning and spirit of these principles. 

Per Cur. 4-Deceers AcconpINery. 


——0 


NATMAXII. Huxx and Witsian Harrisox 
V. 3 ; . 
THe SraTe Bank, Marmapvxe N. Jerrreys ef al. 


A, bona fide purchaser from's trustee, holding upon’ a, _personal con- 

| fidence to sell the trust estate, receive the purchase money, and di- 
vide B sateng Gn conule gue Suk, teeta gar Lk ‘to its appli- , 
—* 


“Phe bill, which was filed in, 1891, alleged, that. is 
the year 1816, the plaintiffs, together with the defenil- 
ant Jeffreys, and several other persons, were. sureties 
for one Duke W. Davis, to the State Bank and the Bank 
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of Newbern, in different notes,- amounting in all to the Jos 1831. 


sum of $10,000. That. the plaintiffs and Jeffreys, to 


—⸗— 
Hurt & 


secure themselves from loss on account-of #heir liabilities —8 


for Davis, procured him to convey to one William Moore, 
a valuable tract of land, in trust te-sell: the same, and 
apply the proceeds to the payment of the several debts, 
tor whith they were sureties.. That Davis becoming in- 
solvent, and making default in the paynrent of the debts 
thus secured, the trustee, in obedience to the directions 
of the plaintiffs and Jeffreys, in the year 1818, adver- 
tised the land, assured to him by Davis, for sale, when 
it was purchased by the defendant Jeffreys—that no mo- 
ney was paid by Jeffreys upon this purchase ; but that with 
the consent of the plaintiffs, Moore the trustee conveyed 
the legal title to.him, the sale being merely a means of 
barring Davis’ equity—that Jeffreys was to sell the Jand 
for the joint benefit of the sureties of Davis. hat. in 
the year 1820, Jeffreys being indebted to the State Bank 
on his own account, sold the land thus held by him in 
trust, to that bank, and the purchase money was,. by 
agreement, applied to the payment of the last mentioned 
debts: That the arrangement between Jeffreys and the 
bank, was made by William Boylan, the president, and 
that he, Boylan, before the conclusion thereof, had no- 
tice of the trust, upon which Jeffreys held the land— 
that Jeffreys,’ and the other sureties of Davis, had’ be- 
come insolvent, and that the plaintiffs had been com- 
pelled to pay the whole debt, for which they were bound 
with him for Davis. 

The bill prayed à discovery from the mee ES | 
Vr. Boylan, and specific relief by a sale of the land, and 
payment to the plaintiffs of the sums they had severally 
advanced, as’ sureties of Davis. 

The President and Directors of the State Bank, i in 
their answer, denied the existence of any trust in favor 
of the plaintiffs, in-the land purchased by them of Jef- 
freys, and insisted that they were purchasers for value, 
and without notice—they averred, thet if Jeffreys held 
-in trust for the plaintiffs, that they, the plaintiffs, had 
not only authorized him to sell, but had actually ratified 
Vou.IR *9 . 


—— — 








s 


62 


Jors.1831. 
Vs. 
Horr & 

' Hauntsdx 


?. 
Statz Baw. 





EQUITY CASES ARGUED AND DETERMINED IN THE 


the sale:nade by him, and that they were not bound to 
see that’ the’ purchase money was applied to ‘the extin- 
guishment of the claims of the plaintiffs. 

Mr. Boylan, in his answer, stated, that believing se- 
veral notes held bythe State Bank, upon which Jeffreys 
was an endorser, to be doubtfiil, he, in March, 1820, 
madé a treaty with Jeffreys, whereby he purchased for 
the bank the land mentioned in the bill—that he gave 
for the land $5000, which was at least $ 1000 more than 


he would have ‘given in cash, or undoubted securities— 


that'when the contract of sale was made; -he knew no- 
thing of the title tothe land, further than from informa- 
tion then derived fromJeffreys, viz: that he, Jeffreys, had 
purchased it under a trust deed to William Moore, and 
he denied notice of any claim or interest of the plaintiffs 
in or to the land ; or that-Jeffreys, in any way, held ‘it 
in trust for'them, 

The bill was taken pro confesso as to Jeffreys, and he 
was examined under‘an order to that effect. He deposed, 
that the plaintiff’ and himself, together with several 
other persons, were sureties for Davis, to a large amount 
—that to secure themselves, they procured a conveyance 
of all Davis’ estate, including*the land in question, to 
William Moore—that at the sale by Moore, he purchased 
that land, npon a verbal understanding ahd consent of 
the sureties of Davis, that he should havé the sole power 
of selling it, subject to an account With the sureties— 
that in addition to that'land, he also/sold to the State 
Bank his manor plantation for $6,288—that upon these 
two sales, he received sundry notes, including two notes 
of the pleintiff Hunt for $1328 and $171, and one note 
of the plaintiff Harrison for $3593. That when he men- 
tioned to’ Hunt the terms, upon: which he had sold the 
land purchased of Moore, he, Hunt, expressed much sa- 
tisfiction and delight—that afterwards, the persons inter- 
ested in the sale met at his house, to settle the proportion 
of the purchase money, respectively due them, but that 
an altercation ensued, and they separated without coni- 
ing to any conclusion, and that then, for the first time, 
Hunt expressed ‘his dissatisfaction with the sale. Uport ” 








SUPREME COURT OF oun 


his cross examination, he stated, that while Mr. Boylan 
was at his house, when the treaty of sale was concluded, 
he wrote the following letter to the plaintiff Hunt :— 
“¢ I have a chance of. selling the Davis tract of land at 
*¢ $5000 taken up in bank. As there has been some- 
‘‘ thing said about it, I. wish you to come up,immedi- 
“* ately. Mr. Boylan is at my house, and will wait till 
*‘ T have a return.” That .Mr..Boylan did not, as he 
thought, know of the writing of that letter, but was 
aware of Hunt’s claim on. the land. 


The case was submitted without — by Sea- 
well § Badger; for'the plaintiffs, and by Hogg & W. HR: 
Haywood, for. the defendants. | 


Haut,. Judge, after stating the case as above, pra. 
ceeded: From-every circumstance connected with this 
case I am led to believe, that Jeffreys had authority . to 
sell the land, but was to apply, the purchase money for 
the benefit of the plaintiffs and others, interested in the 


deed of trust to Moore; and. as lre was authorized to sell- 


the land, no distrust of his fidelity in accounting for that 
purchase money was manifested at the time of the sale. 


. 6» 
Jone 1831. 
— ws 
Hune & 
Harrison 
v. 
Stats Bang. 


The substance of the complaint then is, not that he sold . 


the land, but that the plaintiffs have been defrauded of 
the purchase money; and the question arjses whether the 
bank is liable for the misconduct of Jeffreys, the trustee ? 
H there was any ground to believe, tliat there was any 
collusion ‘or contrivance between the officers of the bank 
and the trustee, oar decision would be different. The 
defendant, the president of the bank, denies that he had 
notice. of any,trusty on bebalf of the plaintifis but 
I cannot, yest upon; that. Jeffreys. in his deposition 
proves; something very much like notice. He is. asked 
whether Roylan knew, that the plaintifis Hunt and Har- 
rison hadany interest in the sale ofthe land in ‘contro- 
Versy, answers, that he had, so far as 

Hunt., And this corresponds.with the note of Jeffreys to 


Hunt, that ‘‘ Boylan was at his house, and would wait . 


till he had a return” to that note. But admitting that 
Boylan had notice, what was it? That Jeffreys had an- 
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Jows 1831. thority to sell the land, and that oun was a personal 
~~~" confidence reposed in him, that.he would properly apply 
2 the proceeds of the sale, for the benefit of those interested 
Grave Dine in the deed-of trust, executed by Davisto Moore. There 
" was no trust or equitable lien.upon the land in the deed 
F ge vind from Moore to Jeffreys. Jeffreys held a clear title to the 
tice that there land. Butit was admitted by all concerned, that the sure- 
— 2————— ties had an interest in it." And if Boylan knew it also, 
tween the trus- how impossible it was for him to know of the particular 
pe and ccutut advances made by each surety, and what particular part 
and divide the of the purchase money he was entitled to receive. It 
Etec afcond APPOAP that some dcbts wore pid by. the ‘sale of the 
by equities sub- land, for which Jeffreys was personally responsible. 
sisting between But it also appears, that he sold for a great price, more 
pe ily than $6000, some of his own lands to thébank ; so that, 
he is not bound independently of hiis own debts paid off by the sale of the 
2 two tracts of land, he received bonds. and money to a 
tuis que trust to Considerable amount ; perhaps enough to enable him to 
as nln. do justice to the plaintiffs, if he, had had no other re- 
where their a- Sources. But he has not been called upon by process of 
vated: — dis- Jaw, as far as appears, te come to a settlement with the 
plaintiffs. And ifthe bank was even ultimately liable 
- to the plaintiffs, for the purchase money, it would be ini- 
quitous that they should be called upon to pay it twice, 
when Jeffreys, to whom they have once paid it, had not 
been calléd upon to account. _ 
I think, upon the whole view of the case, as v. 
freys was trusted by those interested to sell t 
was trusted to receive the proceeds of the sale ; and 
in the absence of collusion and fraud sn 
the bank, the latter is not liable. Nane ‘had’ been 
proved. Full value was given by the bank for the tand. 
and it does riot even satisfactorily that Jeffreys 
has misapplied ‘the consideration, which the bank gave 
for the land.. But I have not particularly * to 
that, as it is not now in-contestation between the parties 


in.this suit. Tam of opinion thet the bill be ne att 
With costs. 
PER Contan-—Dacanx scoommaner. 
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Writs S. BLacKLEDGE et al. 
. so ee 
JourDAN Netsow el al. 


Vhe arrest of » debtor, upon final process, to not necesypay to anshie 
a guarantee of the debt to charge the guarantor. 


After the decree for an account, made in this cause, 
at the last term, (ante vol. 1, 418) the clerk reported, 
that in December, 1817, the plaintiffs sold the land men- 
tioned in the pleadings to the defendant Nelson, and re- 
ceived, among other notes, one made by Hardie and 
Henry Smith, for $1436 10, due November 6, 1818, 


«¢ which notes were in full’ payment for the land sold the. 


defendant Nelson, and which when paid off, discharged 


the mortgage,” given by him to-the plaintiffs. That the — 


commenriced suit on the note, returnable to the 
first court after it became due—that the suit wad not put 
at issue until August term, 1819, of Pitt County Court, 
one of the defendants not being arrested, until thereturn 
ofa pluries—that | the cause was continued unti] Novem- 
ber term, 1620, when judgment * was entered up—that 
a fi. fa. issued, returmable to February term; 1821, 
which was returned nulla bona, and thereupon a ca. sa. 


immediately issued, upon which the defendants ii the | 


execution were arrested, and discharged under the: act 
for the relief of insolvent debtors. Upon these facts, 
the clerk reported the amount of the debt, interest and 
costs, as stilldue upon the mortgage. 

Gaston, for the defendant Nelson, excepted to the re- 
port, because the clerk had not. reported that nothing 


was due upon the mortgage. He also.insisted, in favor . 


Little, à defendarit, and who had purchased a part of | 


the mortgaged land from Nelson, that if a decree was 
made for the plaintiffs a sale of the residue of the mort- 
gaged premises in the possession of Nelson, should be 
ordéred, in the first place, so as to throw upon thé de- 
fendant Little; only the residue of the mortgage debt, 


after applying to its payment the proceeds of that part 
still belonging, in equity, to Mison. 











v 
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v 1851. Hogg, for the plaintiffs. 
ere 
Muackusvez Ruxxcux, Judge.—It might well have been insisted by 


the plaintiffs, that the omission to arrest the Smiths on 
a cg. sas had it happened, could not have been imputed 
to them as laches, whiely would have made that debt'their 
own. For I'know not of any rule, which requires either 
an agent; or an assignee of a bond, to put the obligor 
in prison ;. unless such a course be stipulated for. It is 
sufficient, if diligent and reasonable efforts be made to 
collect the money, and. a.failuré- happen by reason of the 
debtor’s insolveticy. Here the bond was putin suit at 
the first court after-it. fell due, and was prosecuted to 
judgment. ‘The defend&nt’s counsel urges the pendency 
‘of it till November term, 1820, as-eyidence either. of neg- 
_ lect, or of collusion with the debtors. That is not suffi- 


v. 
Newson. 


cient, evidence of®neglect ; for the delay might haye 
arisen from the state of ‘ie business i in the eourt,.or ap 


plications of the defendants for continuances allowed by 
the court. For we know that about that period our doc- 
kets were crowded, and seldom gone through ; and thas 
debtors often use unjustifiable shifts to put off trials. 
| The defendants ought therefore {a show the actual cause 
° of the delay. But the fact, that at the next term after 
— Upon a bill of judgment thie plalutiſf imprisoned the Smiths, entirely 
—* the rebũta all unfavorable inference from the delay, and re- 
z meres “~ pels the idea of collusion. The exception must be over- 
ruled, and a foreclosure decreed on the footing of the 
a he at part report of the clerk, with costs to the plaintiffs... The course 
— — — in this State has not been strictly a foreclosure ; but a 
24 by the-sale of the mortgaged premises, as most advantageons 
sequent to = to both parties. 
mannan 6 © 22 The defendant Little alleges a purchase by him from 
the land will be Nelson ; and if he had produced his.conveyance, or.other- 
> S wise proved it, a sale of the residue only would be or- 
‘ the payment of dered in the first instance. As it is, that 
it ee? taust be disregarded, and the whole sold 
_. | Per Cvntam.—Dacane ACoORDINGE. 


— 41 


—J 
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RicHaRD ‘Newson et * v. WitLuM Remy. —ñ—N 


3* 
One who defends an ejectment upon an equitable title, cannot in R — 
equity recover his own costs at — but he may a he hns —, 
paid the plaintiff, at law. 


After the decree made i in ‘this, cause (ante vol. 1, $79) 
for a reconyeyance by the defendant to, the plaintiffs, oſ 
the land conveyed to.him'by mistake, an order was made 
that the defendant should repay the plaintiffs the costs 
of the ejectment, and a réfereuce as to those costs, was 
directed. 

Upon the coming in of .the report, Badger, for the 
defendant, cited Keaton v. Cobb. (ante vol. 1, 439), . 


‘ Seawell, for’ the plaintiffs. F 


Rurrix. Judge, after stating the order of reference, 
proceeded as follows : ‘The clerk, in. his report, does not 
distinguish between the -plaintiff’s own costs, when de- 
fendant in ejectment, apd» those which they pai the 
plaintiff at Taw, as his cosis, The last ‘only can be de- 
creed to be repaid-by the defendant to, the plaintifis. ue — 
‘Their own costs the defendants at law threw away, by, Xeaton v. Cobh, 
defending in'that court ypon an equitable title, and can- ae * 
not recover back (Keaton v. Cobb). The clerk’ mugt Rorriy, Judge. 
again enquire upon that, point, ,and in his report distin- 
guish the taxed costs at law of the plaintiffs, or eithey 
of them, from those of the present deferidant. 

Per Currim.—Onper RENEWED, 


=O Bt 


Yaursvran L. Benvern ef al. 
”  * i 
J&ssz Ropinetr ef al. 


ifterest upon rents and profits is not usually allowed until an accoulit 
be demanded. But where the possession is mala fide, it is allowed 


) ee ' 
Aler · the decree. made in this’ cause, and in that of 
Bentecin'v. ‘Lenoir (arite vol. 1;'255, 444) whereby pay . 
ment was decreed of the mortgage made hy Monigo- 
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mery, to the Unitas Fratrum, and the right of the plain- 
tiffs Stokes and Wellbora to a re-conveyance of the resi- 
due of the mortgaged premises was established, an ac- 
count. was directed of the rents and profits received by 
the defendants, and also of the waste committed by them 
upon the land mentioned in the pleadings. 

The clerk at this term reported, that the defendants, 
on acrount ‘of rent and waste, owed to the plaintiffs 
Stoke's and Wellborn, $1208 principal, and $863 50 in- 
terest. In coming to this result, the. clerk: charged the 
defendants interest upon the value of the land, from the 
end ef.every year in which the profits were received by 
them, up to the time of filing his report. The clerk also 
reported the fact. that the defendants had filed with him 
sundry notés of the plaintiff Stokes. which they claimed 
to have set off against any balance that might be due 


-him. * Copies of these notes were certified. with the re- 
port, and from thenr it appeared, that none of them were 


payable to, or’ endorsed to the defendants ; but the legal 
title to most of them was in a copartnershiip, of which 
one of the defendants only was a member. 

The plaintiffs excepted to the report, because the clerk 
had allowed a smaller sum per annum, for rent, profits 
and waste, than was justified by the testimony before 


‘him. -, 


’ A statement of the facts proved before the clerk, and 
oh which this exception was founded, is unnecessary. 

The defendants excepted, ist, To the mode adopted 
by the clerk in estimating: the interest upon the rents 
and profits, insisting that ne interést should have been 
charged before the filing of the bill. 

2d. Because the clerk had not allowed them credit for 
the above méntioned notes of the plaintiff Stokes. 

Seawell and Gaston, for the plaintiffs. 

Badger, for the defendants. 

Rurrix. Jadge.—The exceptions of the plaintiffs are 
both overruled ; because the allowances both for rent 
and damages are more than ample. The clerk gives, 
Sull rent, as if the landlord had kept up repairs ; and 
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at the same time, charges the defendants withthem. Had Juxx 1831 

the other side excepted for this, the amount might have *—— 

been reduced, but there is no reason to increase it. * 
Though rents do not usually bear interest, until the Wacaiaus. 

filing of the bill, or an account be demanded, yet where 

the possession was, as here, mata fide from the begin- Promissory 

ning, the profits became a debt from their perception ; by the ohintft 


and of course bear interest. The first exception.of the and payable to 
persons not par- 


defendants is‘therefore overruled. sen, ‘cntndl’ be 

The bonds mentioned in the second exception cait, On set off against 
no principle, form set-offs. They do not appear to be- Ported in his fee 
long to the. defendants, except from the possession. vour. 
They are not mutual debts at law or in equity, except 
by bringing in other facts and persons not before the - le to 
court, and not: stated in the answer. If indeed the obji- a defies t, and 
gor be insolvent, that would be a ground in this court, —— 
why they should be deemed a satisfaction of so much of nm ed Body 
the sum, as may be decreed to that party. And to ena- = 
ble the defen‘lants to avail themselves of that, a pétition 
might he filed in the cause, had the bonds been assigned 
to the defendants. But as other persons, namely the let apa 
obligees in the bonds, would be necessary parties, a pe- it can 
tition will not serve ; and’ the defendants must be put dene by a 
to their bill, as in Iredell v. Langston. (ante 1 vol. 392) 
This exception must also be overruled. 

Per Curtim.—Drcrer accorpincey. 


= OO Otro 


Narnan Wiiuias et al. executors of Isaac Wint1aMs 


v. 
Atvin WVIIIIAMS ef al. 


An administrator who has paid debts bf his intestate to a largeramount 
than the assets in his hands, is, in equity, substituted ‘to the rights 
of the creditors, and may recover of the heir the sum thus overpaid. 

The bill alleged, that John Williams died intestate, 


possesséd of a very large personal estate, and that ad- 
ministration upon his estate was.committed to the plain- 


Vor.. TF. *10 
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testator, who was his brother : That their tes 

found the affairs of his intestate in much confusion, his es- 
_ tate incumbered with many debts, and toa large amount : 
That with a view of preventing the accumulation of 
costs, and from motives of kindness to the family of his 
‘brother, and relying for his indemnity on the large 
amount of personal estate then in his hands, their testa- 
tor advanced his own funds in discharge of the debts due 
from his brother : That after the death of their testator, 
upon a settlement of his accounts, it appeared that he 
was a creditor of his brother’s‘estate to the amount of 
$8,649 27, of which sum the plaintiffs had received from 
the administrator de bonis non of John Williams only the 
sum of $2,667 84, by which payment the personal es- 
tate was exhausted. The bill ‘then charged, that John 
Williams, the intestate, died seised of a large real es- 
tate, which had descended “to his children, the defend- 
ants, and prayed that the plaintiffs might have satisfac- 
tion therefrom, ‘of the balance still due on account of the 
advances made by their testator. 

The defendants demurred to :the bill, for want of 


equity. His Honor Judge Norwoon, on the last cir- 


cuit, at Johnston, sustained: the demurrer, and dis- 
missed the bill. The plaintiffs appealed. 

Devereux was to have argued for the plaintiffs ; but 
the court called on Badger, contra, in support of the 
demurrer. 


Rurrin, Judge.—The demurrer rests on two posi- 
tions: the first is, that an administrator makes payments 
beyond the personal assets at his own risk, and cannot 
found a claim against the heir upon such over payments 
under any circumstances: the second, that if he can, re- 
cover back the money .at all, he has a remedy at law. 

The bill'is founded on a plain principle of natural 
justice. itis, that the defendants are bound in con- 
science to pay the plaintiffs the money, which their tes- . 
tator paid in discharge of the defendants’ debts. In this 
stage of the case, we must take the debts thus paid off 
to be true ones, and that Jsaac Willhiams really paid the 
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suih of $3649 27 over and above the assets which came as: 1831. 
to his hands ; and that his executors have received of * 
that only the sum $2667 34 from the administrator betray 

de bonis non; and that the personal estate is exhausted. WViritaxn 

If the personal assets had been sufficient, there can beno 

doubt of the right of the administrator. to be re- 

imbursed out of it, for any payments made by him. 

His executors might retain the specific effects, until their 

testator’s demand should be liquidated; or in this court 

his accounts would be settled, and a satisfaction decreed 

out of the personal assets, upon a bill against the ad- 

ministrator de bonis.non. If the personal estate be fully 
administered, the same equity exists against the heir. 

The payment by the administrator was not officious. It 

is mot the act of'a stranger, who endeavors to make onc 

his debtor by payments on his accqunt, against his will, 

and, without his. request,. If indeed, the administrator gat an admi- 
had known the personal estate was insolvent, and vol- nistrator, know- 
‘untarily paid debts beyond it, that might be taken to be ing the Personal 
with a view. of intermeddling with things that did not solvent, had 
concern him, and place him on the footing of an officious meee 2* 


stranger.. He would not be permitted, by an aet of mere intent to make 
unauthorized forwardness, beyond his known obligations a — 
and duty, to make himself the creditor of the heir, and dtaw the ques. 
draw into this jurisdiction a question purely legal—debt we Oe 
or no debt. “But the bill states here the embarrassments the proper fo- 
of the estate, its large but uncertain amount, ‘and that SS eatin’ ee 
the payments were made by the administrator from the ®° relief. 
best motive, namely to save costs, and promote the in- 
terest of the defendants, who were his nephews and nieces. 
I think a demand thus arising cannot but be feltby every ’ 
body to be just, and entitled to satisfaction in some court. 

Then as to the jurisdiction of this court: It is denied, 
because there is a remedy at law.’ It is’ said ‘that the 
question of debt or not, isone oflaw. "True ; but for many 
debts which the law recognizes, a.remedy may be suught 
in equity. Thus debt by simple contract to the execu- 
tor himself may be enforced here, and a discovery’ had 
of the real estate. In truth, however, the demand of these 


plaintiffs is not a debt for which an action would lie at 
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j law, either against the heir or administrator de bonis non; 
or at any rate, itis a very doubtful right. -It is for 
money paid by the first administrator himself. | Can 
that be said to be a debt from the infestate to the admin- 
istrator, for which an action at law can be sustained a- 
gainst theheir or administrator de bonis non, as such? 1 
suppose not, because it hai its origin since the death of 
the intestate. It is.only a debt in this court, upon’ ifs’ 
principle of substitution ; which places the administra- 
tor here, as the law does an assignee of the debt. No 
injury can arise to the heir, but rather a benefit by the 
jurisdiction. The personal estate is still the’ primary 
fund, and henée the administrator dé bonis non is a ne- 
cessary party, and the heir is at full liberty to show as- 
sets in the hands of either the first or last administrator. 
The debt is fixed conclysively hy a judgment at law a- 
gainst the administrator, unless the heir can show Collu- * 
sion. But here he is at liberty to contest the debt him- 
self, with the aid of the administrator. . 

But even if there was a remeily at law, it must in- 
volve an account of the whole administration by the first 
administrator ; and that per se is a proper ground of ju- 
risdiction in equity, concurrently with 4 court of law. 


Per Cur1aM.—Declare, that’ the plaintiffs have the 
right in this court to be substituted in the place of those 
creditors of the intestate, whose debts the testator | of the 
plaintiff paid in good faith, so far as those debts ex- 
ceeded the personal assets of the intestate, which « came 
to the hands of the plaintiff or their testator : Declare 
further, that such right of substitution exists against the 
present personal representative of the intestate,and against 
his heirs, after the personal é¢state shall lave’ been ex- 
hausted ; and reverse the decree of the court below, with 
costs against the appellees, and remand the cause. 
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Samvuet Cuunn v. Dav 1D MeCansox. 


st 


Courts of equity in this State will not —“ a bill to enjoin a judy. 
ment at, law upon a money demand, where the amiount in contro- 
versy dogs not exceed fifty dollars. 


This was an injunction bill, originally filod i in Bun- 
combe.. ‘The bill: alleged, that in’ the year 1816, the 
plaintiff had, at the request of the defendant, given his 
bond for thirty dollars, to one Stokely, in discharge.of 
a debt due Stokely by the defendant. ‘That soon after- 
wards the bond was presented to the defendant, and was 
paid by him; but instead of cancelling it, the defend- 
ant had taken an assignment of it to himself. That af-, 
terwards, extensive partnership accounts subsisted be- 
tween the plaintiff and the defendant, which eventuated 
in a lawsuit. and finally in a compromise, upon which 
the defendant signed the following receipt : ‘‘ I hereby 
‘* relinquish’ to -Samyel Chunn all'claims, debts, dues 
‘‘ and demands, of ‘whatsoever nature, up to this date, 
“ * the said Samuel. April 12, 1823.” 

** Davin McCarson.”” 


That after this — the defendant had sued 
out a warrant upon the note to Stokely, upon which the 
magistrate had rendered a judgment im favor of the 
plaintiff. "That the Wefendant ‘had appealed, and the 
catise had finally"beon decided against the plaintiff in the 


Superior Court.” The vm prayed for an injunction and 


discovery. 

“The defendant, in his answer, denied all the allega- 
tions of the’ bill, ahd insisted that the acknowledgment 
ahove mentioned did not apply ‘to the note, which he 
averred had been satisfactor ily proved on the trial at law. 

The caiise was heard ‘upon the bill and answer, and 
was submitted without argument, by Winston, for the 
plaintiff, and by Gaston, for the’ defehdatit. 


Rurvin, J adge.—There is no testimony in this cause ; 
and the’ equity of the plaintiffs case is answered and 
fully denied bythe defendant. The receipt set forth in 
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ee — 
Jong. . the bill-is not — and so only evidence of a sa- 
eis fisfaction, and was open to explanation by either party 
* on the trial at law; and the defendant says it was ex- 
McCansos. plained on that occasion, to the satisfaction of the jary ; 
A receipt not Who found that the present demand was not included in 
a  *. the settlement, on which that‘receipt is founded. 

satisfaction, and The court is gratified in coming to the conclusion to 
may be explain- digmiss the bill on the merits, rather than on a principle 


ed b 1 9 
Smesye * which has not been often acted-on in this State, and of 


which the profession is perhaps not fully apprized. 
The bill is for an injunction and relief against a judg- 
ment at law for a debt of thirty dollars. The sum is 
_ too small to call the powers of this court into action. In 
England, the chancellor will not take jurisdiction of a 
money-demand of less than £10 sterling. There are 
besides other limitations on litigation in that court. For 
example, ne appeal or bill of review lies for error 4s to 
costs, though they may exceed that sum—being a thing 
in discretion.. The distinguished, chancellor of New- 
York, who has given reputation and a system to the 
court of equity in that State, hath adopted alike rule. 
(Moore v. Lyttle, 4 Johns. C. R. 183 Fullerton v. Jackson 
a,” 5 Id, 276). . This court may well be justified im follow- 
ing, examples so salutary. It is not that a court of 
equity hath not*regard to rights, and doth not hold them 
a sacred, however inconsiderable the subject, which in- 
* duces the court to refuse to enforce them. But the po- 
licy of the country, and the true interest of the parties, 
forbid fruitless litigation. No court, which has a dis- 
cretion on the subject, ought to entertain a controversy, 
in which the costs must exceed the sum demanded. And 
the institution of such a suit indicates such a wanton. 
passion for judicial contest, regardless of _ Consequences 
even to the complaining party, as it were criminal ina 
court to gratify. | The present is an instance of the evil, 
effects of such 9 temper. The suit at law began. before. 
a justice of the peace, and went by appeals to the 
County Court and to the Superior Court ; and finally, 
nothing yielding, the defendant at law claims the as- 
ststance of this.court. The proceeding involves such a 
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waste of time and expenditure of imoney, as to place jin Juye 1831. 


a strong light the propriety of a declaration by the court 


of some restriction on parties, atid of some limitation McBaaris 
on the jurisdiction. It is jmpossible that a bill lie for Ro»rnrs. 


any sum, however small. There must be some pbdint, 
at which we must stop. ‘And the court ¢an fix upon hone 


apparently more apt, than the reasonable average of the | 


costs of a suit in this court ; which is fifty dollars. That 
too is the amount in New-York. Perhaps, seeing that 
the legislature hath prohibited ‘a jurisdiction in courts 
of law of contracts for less than sixty doflars, the court 
might more properly adopt that sum. But as other 
courts of equity have adopted the smaller sum, so will 
we. For the recovery of a money demand, or for 
relief against a judgment, or legal security for a debt, 
less than fifty dollars, the court will not, in futare, en- 


tertain a bill. 
Per CurtaM.—BILx DIsMIssEn. 


—preSew— 


Samvet McBrayver ef al. adm’rs. of Wu. McBraver 
a Hon @ 
Maxtin Rogerts. 


A court of equity is bound by the statute of usury, and although upon 
the bill of the borrower, aid will be extended only upon the terms 
of his repaying the sum lent with interest, yet the lender can have 
no relief whatever, and his bill to foreclose an usurious mortgage 
will be dismissed. 


This bill was originally filed in Rutherford, and sought 
to foreclose a mortgage of slaves. It charged that the 
intestate of the plaintiff lent to the defendant, on the 4th 
of June 1808, the sum of $260, and to secure it, took a 
bill of sale for the negroes mentioned in the bill, which 
had been limited to the defendant by will after a life es- 
tate te two others. The deed was exhibited with the 
bill, and was absolute upon its face, and purported to be 
in consideration of $260; but the plaintiffs admit- 
ted that it was intended only as a security; and that 
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Joss 1831. McBrayer executed to the defendant at the same time a de- 

—— po declaring the deed to be void upon payment of the 
« ’ sum lent ($260) with interest, at the end of two years. 
Rowzats. ‘The bill charged that the tenants for life were both dead; 

and that-the defendant had ‘lately come into possession. 

The defendant in his, answer admitted the bill of sale, 

and the Jodi of money ; but averred, that instead of 

$260, the amount loaned was only $ 208, upon an usu- 

rious contract. He charged that the intestate was to 

lend him § 26), and did count it out ; but that he imme- 

diately took back $52, for the interest in advance for 

two years ; and that he then executed the defeasance to 

avoid the conveyance upon the payment of $312, on the 

i4th of June 1810. 

The defeasance was filed by the defendant as an exhi- 

bit, and was proved by the subscribing witnesses. The. 

evidence was very short, and will be found stated in the 


opinion of Rures, Judge. 

Hogg, for the plaintiff contended, ist. That there was 
no loan, bat a conditional sale, and of course that ne 
usury could exist, and cited Murray v. Harding (3 Wils. 
390.) 

2d. That the plaintiff had aright, supposing this to be 
a conditional sale, to the aid of the court, because his 
title was not recognized at law. (Theoholds v. Duffoy, 9 
Mod. 102.) 

No counsel appeared for the defendant. 


Rurrix, Judge, after stating the case as above, pro- 
ceeded as follows : Upon the face of the transaction, as 
stated by the parties, it is clearly a mortgage, to secure 
« a debt contracted upon an usurious consideration. 

‘ The depositions of the subscribing witnesses to the biil 
of sale and défeasance have been taken.“ One-of them 
disclaims any récollection of any of the incidents, ex- 
cept his attestation ° The other directly sustains the an- _ 
swer. Andeed, if the whole sum of $260 had been 
advanced, the sum of $ 3f@ mentioned in the defeasance, 
would itself prove the usury ; as it is an excess of $20 80 
above the legal rate of interest. And at ‘any rate, it 
supports the statement of the answerand of the witness. 
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Upon the case thus taken, the plaintiffs can have no Jor 183t, 


relief in this court; which can no more disregard. the 
statute than a court of law. If the plaintiff can make 
any thing at law of his legal title, dre is at liberty ; and 
when the horrower Comes here, we will. make him de 
equity, by paying thé sum borrowed, and the lawful in- 
terest, as the price of our assistance. But when the 
lender asks aid of equity, he. must ask it on a‘contract 
not tainted by an unlawful and corrupt ingredient. 

But it is urged for the plaintiff, that here is ne usury ; 
because there was no loan, and the premium was no more 
than a fair compensation for, the risk of losing the pro- 
perty, considering it as a conditional sale. The risk 
is supposed to consist in the petishable nature of the 
thing, namely, slaves, and the danger of their loss by 
being removed by, the tenants for life, or the expense of 
securing them by process in thig court. And the argu- 


7? 


~~ 
McBustes 
oO 


Roazrré. 


ment that there was no loan,’ is founded upon the fact, , 


that no security was taken for the repayment of the mo- 
ney ; and so there was no obligation on the borrower}; 
and if the negroes died or were removed, the loss must 
fall entirely on McBrayer. 

The argument upon the nature of the contract might 
admit of consideration, if the cause turned upon any 
construction now to be put upon it by the court. We 
think, indeed, that the contract itself, if its character 
were now to be determined by the court, is plainly prov- 
ed; by the express provisions of it, and the testimony. of 
the witness, to be usurious. But if this were not so, the 
court could, not help the plaintiffs upon this bill. Be- 
cause mortgage, and loan er not, isa question not open 
upon the pleadings. The billitself states it to be a loan of 
$260, and declares the conveyances 'to have been in- 
tended ,as; a movtgage. and security. Now, tho’ the 
court is at liberty to construe a contract, and put a 
meaning upon the words of it, according to the sense in 
which the parties used them, however improper that 
may be, and contrary to their true import, yet no such 
liberty can be taken with pleadings. The plaintiff, with 
the aid of counsel, puts a construction upon the bargain, 
Vou. IE. ct! | 
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Jose 1851. and admits it to be of a particular character, and upon 
be it, as such, secks a particular relief. ‘Treating the con- 
« , tract to be of that sort, when the case turns out against 
Roszers him, he cannot ask the judge to declare the contract: to 
Where the bill be different, and to give him a different relief.’ Here 
a ® tn- the bill charges a mortgage, and prays a foreclosure. 
loan and a mort- Where the debt secured, if a debt, is proved to be usuri- 
—58—— ous, we cannot, against the bill, say it was not a mort- 
the plaintiffcan- gage, but a sale. A party must be bound conclusively 
— a —2 by his statement of facts, put plainly upon the record. 
+ a4 —— If not, there is no certainty in judicial proceedings ; and 
, a bill making one case may be supported by proof of 
one diametrically opposite. 
On the inquiry | Before I conclude, Iwill make an observation upon 


whether 2 con- the position, that there was no loan, because no security 
veyance of slaves : 
be a mortgage nor covenant was taken for the repayment. The want of 


3 — such acovenant, or a separate bond for the money is cer- 
‘that no bond is tainly one of the indicia of a sale ; as the giving of such 
coer ak a security is alike evidence that the conyeyance, though 
vanced, is only absolute in its terms, was in reality a mortgage. But 
the — = it is nothing more than one evidence amongst many, of 
he transaction. the character of the transaction. For when it is estab- 
lished, that the advance of the money was, notas a price, 
but as a loan, the loan ex vi lermini raises and involves 
* a promise to pay, as obligatory as a separate agreement 
* under seal to the same efféct. And this promise binds 
the party personally ; so that the loss of the pledge does 
not include the loss of the débt; but the creditor may still 
proceed against the debtor himself. A loan therefore in 
its terms inclddes a debt from the borrower ; which it 
is not necessary should appear upon the mortgage, or in 
writing ; though certainly it is safest that it should, to 
put the fact—of loan or no: loan—beyond dispute. — 
Perr CortaM.—BIL1 DISMISSED. 


=—* 
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Anprew Azzison v. Grorce L. Davinson et al. , 


All the members of a partnership are necessary parties to a final set- 
tlement of the partnership accounts ; and if after such settlement 
one leaves his share in the hands of the acting partner, he does so at 
bis own risk. But if pending an account, and before its settlement, one 
of the partners receives his share of the profits without the consent 


of the others, upon the insolvency of the acting partner, he must 
account with the others for the amount thus received. 


This bill was originally filed in Iredell, in 1822, and 
was amended in the following year. It charged, that 
in the year 1817, the plaintiff entered into partnership 
with the defendant Davidson, and with Robert Worke and 
Robert Simonton, who were also defendants, for the 
purchase of slaves in this State, and the sale of them in 
the State of ‘Mississippi—that each partner was to ad- 


Joumz 1831, 


vance $4000, and that the profits were to be equally - 


divided, . That in pursuance of this agreement,, a large 
number of slaves were purchased, which were carried 
by the plaintiff and Simonton to Natchez, in the State of 
Mississippi, and there sold. That a very lar ge profit 
was made upon this adventure. “That Simonton had, 

while at Natchez, the charge of the slaves, and received 
the money upon cash sales, and was the active partner. 

That in the year 1818, the plaintiff received from Bi 

monton the capital advanced by him ; but that all ‘the 
defendants had, upon various pretences, refused to comé 
to a settlement with the plaintiff, and pay him his share 
of the profits.’ The prayer was for an account, and for 
payment of the plaintiffs share of the profits, 

The defendant Simonton, in his answer, stated, that 
previous to the year 1817, a copartnership had sub- 
sisted between the other defendants and himself, in the 
purchase and sale df slaves—that inthe year 1816, they 
sold a large number on credit in the State of the Mis- 
sissippi, and upon the debts becoming due, it was deter- 
mined that the person who went to collect them, should 
carry out a number of slaves with him—that Worke had 
left Iredell for the purpose of making putchases of slaves, 
and himself and Davidson were to have followed him, 
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Joss 1831. when he met the plaintiff’s father, who proposed that 


a 


Atiison 
v. 


Davipsox. 


the plaintiff should be taken into their copartnership, ob- 
serving that as the plaintiff was a very young man, and 
entirely inexperienced, he did not expect him to be ad- 
mitted upon terms of perfect equality, and that he, the 
father, was principally anxious to get the plaintiff into 
business, and enable him to acquire some knowledge of 
it from experience. That hé, Simonton; Weing upon 
terms of great intimacy with Allison, the elder, replied 
that he was willing the plaintiff should be admitted, but 
that his admission must finally depend upon its meeting 
with the approbation of Davidson and Worke. He de- 
nied that. any other agreement as to the admis- 
sion of the plaintiff, was ever made, and admitted, 

that $4000 was advanced by Allison, the elder, .for the 
benefit of the plaintiff, in the speculation then on foot. 

The answer contained a discovery as to the pur~ 
chase and sale of the negroes. To an amendment 
averring that he had executed“ a memorandum in 
writing, whereby the plaintiff was declared to be e- 
qually interested in the profits, he answered: that he had 
no recollection thereof. 

. The defendants Davidson and Worke bin denied the 
right of the plaintiff to an account,’ Before the 
calise was set for hearing, both Simonton and Worke 
died—the former, having appointed the defendant, 
Davidson, and Theophilus Falls and James Campbell, 
executors ; the latter, his wife, and John Mushat, who 
were severally made parties by sci. fa and all denied 
assets liable to the plaintiff’s demand. 

Replications were taken to the several answers, and 
depositions filed ; in one of which: a written me 
dum of Simonton was proved, whereby he declared 
plaintiff interested in ope fourth of the negroes ‘ 
buying.” 

At December term, 1829, by an,interlocutory order, 
the right of the plaintiff to an account was established, 
and a.reference of the partnership dealings was directed, 
and alse an account of the assets of Simonton and Worke. 
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At this term, the clerk reported, that.the net profits Jox7 1831, 


of the partnership dealings amounted to¥ 9,507 10; 
of which each partner was entitled to $2,576 25 
—that a capital of $4180 was advanced by .the 
plaintiff, and. $4420. 91 by each of the defendants 
—that Simonton received for cash sales at Natchez, 
$ 20,275—that. at the same time sales to the amount. of 


$6,125, were made upon a credit, the notes for which’ 


were taken payable: to Simontoy—that after crediting 
him with his.own capital and ‘profits, and the capi- 
tal of Davidson which it was admitted by the latter 
was advanced by him,. be «owed | to the copartnership 
$8,794 88. In relation te this balance, the clerk re- 
ported specially,. that Simonton, Worke and. Davidson, 
had been copartners in business before the year 1817— 
that Simontm and |! orke both died before a settlement 
of their various copartnership dealings had taken place 
—that the executors of Horke filed 2 bili against the ex- 
eeutors,of Simonton, for an, account—that the matter in 
dispute had been referred to an anbitrator, who had decided 
that the exedutors: of Simonion owed the executors of 


Worke S 6,127+39, which had been. paid them. That. 


there was. no direct. evidence before him, whether the 
whole, or any partof this sum was on.account of Worke’s 
capital and profits in the partnership, of which the plain- 
tiff was a@member ; but from the fact that wearly all the 
partnership. effects were in Simenton’s possession, he in- 
ferred that these profits and that capital did constitute a 
part of the said sum of $6,127 89. 

As to the sum of $6,125, the amount of credit aales 
at Natchez). the clerkweperted that $4,967 thercof had 
been ¢eoliceted by Davidson, to whom Simonion had deli- 
vered the bonds--that upon Daevidsou’s return from that 
place, he paid Simonton $3,463, and retained in, his 
own, hands, $1,604,,,and that Falls, one of the executors 
of Simonton, had, ginge ‘the death of bis testatar, ' re- 
ceived fromthe, agent who collected the debts, the ba- 
lance thereof, ingluding interest, amounting to $761 90. 
That Devidson had, received of the, partnership effects 
the sym. of, 61,504. ahoye menfioned,) and also $1450.85, 


* 


—⸗ 
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June 1831. 


— 
, ALLISON 


wv. 


Davipson. 
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remitted him by the agent charged with the collection of 
the bonds given upon the credit sales. That at the death 
of Simonton, there existed an unsettled account between 
him and Davidson—that this account was, by an agree- 
ment between Davidson and his co-executors, referred to 
arbitration, and that Davidson charged Simonton, and 
was allowed by the arbitrators, the sum of $3,250, as 
his: share of the profits of this copartnership—that the 
balance in Davidson’s favor, and which was awarded 
him, after sandry credits, and athong them the sum of 
$1,504 above mentioned, amounted to ‘$2,389 98, and 
that, in entering up judgments, against the éxecutors of 
Simonton, Davidson had uniformly retained this sum. 
The clerk alse reported, that the plaintiff was entitled 
to interest upon’ the amount due hjm, as follows,’ viz. 


upon three fourths thereof from the time when the co- 


partnership operation closed, the ist June, 1818, and upon 
the balance front the 1st of June, 1819. 

. ‘The clerk reported upon the account of Worke’s and 
Simonton’s assets’; but as it was agreed by the counsel 
at this term, to discuss the cause only so far as the de- 


fendant Davidson was personally liablé té the plaintiff, 


upon the supposition that both Morke and Simonton died 
insolvent, it is unnecessary to state-the result. 

After the exceptions mentioned below were filed, the 
clerk, in a supplemental report, stated that he had over- 
looked an admission of |Simonton’s in his answer, which 
proved that he had improperly charged the defendant 
Davidson with the sum of $1,430 85, and that it was 
properly chargeable to Simonton. 

he plaintiff excepted to the report, as follows : 
- Ist. Because the master had not charged Davidson 
with the sum of $ 3,250 retained by him as his share of 
the profits of the copartnership. 

2d. Because the clerk had not charged Davidson with 
alt the money received by Simonton, so as to render 
him liable for the plaintiff’s capital and profits. 

$d. Because the clerk had not charged Davidson with 
the full amount of cash actually received by him, but 
only with that which he retained out of collections male 
at Natchez. 
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Other exceptions were filed as to the liability. of Jom= 1831, 


Worke’s executors. One of which was, that the. clerk 
had not charged the executors of Worké with the share 
of the profits which he had received. These exceptions 
were not argued. ; 

The defendants Davidson and Falls excepted, Ist, 
Because the clerk had improperly charged the former 
with $1,430 85, as received from the agent at Natchez. 
ad, because it, did not appear whether the sum of 
$761 90, mentioned in the report as having been re- 
ceived by Falls, was partnership effects, or the separate 
property of Simonton. 

Of these two exceptions, the first was admitted by the 
counsel of the plaintiff to be well founded. The second 
was withdrawn by the defendants. ' 

Badger & Devereux, for the plaintiff, upon the ques- 
tions raised by these exceptions, contended, 

1. That upon the dissolution of a copartnership, part- 
ners are trustees for each other ; that each of them has 
a lien upon the partiiership effects for the security of his 
capital and profits, and that every, partner is liable to 
the other for funds which came into his hands. (Villi- 
ams ex parte 11 - Ves. 3 Crawshay v. Collins 15 Id. 22% 
S.C. 1 Jac& W. 267. Heathcote v. Hulme Id. 192 Ken- 
dal ea parte 17 Ves. 514 Rowlandson ex parte 2 Ves. 
§ Bea. avz Crawshay v. Maule 1 Swans. 507 Fea- 
therstonhaugh v. Fenwick 17 Ves. $13 Long v. Majes- 
* 1 Johus. C. R. 305). 

. That Davidson having denied the plaintiff s right 
io an account, he had rendered himself liable to the 
plaintiff for the balance due him, upon the same princi- 
ple that a conversion made the defendant at law liable 


AO ed 
ALLISON 
V. 
Davipsox. 


for the value of the thing converted. (5 Kent's Com. 27. - 


Griswold v. Waddington 16. Johns. R. 491 Marquand 

v. New-York Manufacturing Co. 17 Id. 525 Feather- 
— vy. Fenwick 17 Ves. 298). 

3. That Davidson, Simonton and Worke, fraudulently 
conspired to, defeat the plaintiff of his rights, and were 
liable to. him in solido for the amount due him. (Bridge- 
man v. Green 2. Ves. sen. 627 HMuguenin v. Baselg, 
14 Ves. 278). 





* 
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After the dis- 


solution of'a part- 


nership, each 
partner is a trus- 
tee for the others 
as to the part- 
nership funds in 
his hands. But 
if one of them 
pays over to the, 
acting partner 
the partnership 


effects, unless , 


mali fides be 
proved, he is not 
liable upon the 
insolvency of the 
fatter 
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4: That the plaintiff and Davidson, being equally in- 
terested in the partnership, ought to share equally in 
the result, and hence upon the maxim that ‘equality is 
equity.” Davidson ought to account with the plaintiff 
for the money he had received and appropriated to his 
own use. (Peacock v. Peacock 16 Ves. 49. 3 Kent 627 


Finele v- Stacey Gow 120). 

Gaston, for the defendant Davidson, contended, that there 
had been no fraud on the. plaintiff, nor any denial of his 
right. ‘That upon the cases cited, he was in no way liable to 
the ‘plaintiff, as Simonton was the settling partner, and 
all payments were properly made to him. He urged 
véry strongly, that upon the dissolution of a copartner- 
ship, the’ profits became a debt due by the settling part- 
ner to each of his copartners; and that every one of 
them had the right to receive his share from him, without 
accountability to the others. 


Rurrax. Judge.—it has been contended, on behalf of 
the plaintiff, that Davidson is liable for the insolvency of 
Simonton; because this, being a limited partnership, 
was dissolved on the completion of the trip; and after 
dissolution, each partner has a lien on the effects for his ~ 
share, and each is, to asthe funds in his hands, a trustee 
for the ethers for their shares, made several by the dis- 
solution. 

‘This proposition must be qualified at least thus far: 
that the expiration of the term leaves the copartnership 
im existence for the purpose of closing its concerns. And 
if, by the terms of the agreement and course of the busi- 
negs, it is plain that one of the partners was to Close; it, 
was to be the acting and managing partner, a deposit of the 
effects of the firm with thatpartner, by another is justifi- _ 
able. Such a deposit is taken as made for the Purposes 
of the basiness, that is, to collect the effects into one 
fund, in the proper hand for adjusting thé accounts, as- 
certaining the profits, and making actudl division. 
That, im such a case, is to be take® as the intent, until 
bad faith is made to appear. Itis to be so taken, be- 
cause it was so agréed. This ‘repels the idea, that the 
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payment to the acting partner of the ‘money, in which Jowe 1831 


another partner had a share, was to defeat this latter 
one, and so in breach of trust.. A partner, thus holding 
property, after the dissolution, may be a trustee for each 
of the others severally. - But he is only -liable. as other 
trustees. He is not bound to pay to each one personally 


his share of that money, if, by the agreement, the whole - 


was. to be paid to a particular partner for division. For 
then the payment to the partner, who is the general re- 
ceiver, is according to and in execution of the trust, 

In the case before the court, it is plain. that this last 
was the nature of the agreement or understanding of the 
parties. The whole business hat becn conducted in the 
name of Simonton alone. 'The plaintiff accompanied him 
to Natchez to make sales. Yet tlic sales were made by. 
Simonton ; he received all the money, altho’ the plaintiff 
was present, and did not eyen then return his capital ; 
the bends for the price of the negroes sold oncredit were 
made payable to Simonton. He was looked to and trusted 
by all parties ; and more particularly by the plaintiff, 
who alone went with him)in‘ person, on the trip. The 


next year Davidson received the bonds from Simenion, ° 


and werit out to Natchez to collect them. He did col- 
ject § 4967 thereon, and on his return paid to Simonton 
the sum of $3463. and retained $1504.. The clerk 
has charged him with this last sum; and the plaintiff 
excepts, se he has not charged Davidson with the 
whole sum of $4967. If the payment had been wrong- 
ful ; if it had. been,against the agreement ; if, it had not 


been according to the agreement, the exception might be © 


well founded. But under the understanding cxisting in 
this case, which we are obliged to see from the circum- 
stances, the payment to Simonton was a proper one. 
And therefore this exception is overruled. 

It is said, however, that the denial. of the plaintiff’s 
right, and of the partnership by Worke and Davidson, a- 
mounted to a combination to defeat the plaintiff by placing 
the funds in Simonton’s hands, out of his reach ; and so 
amounted to a conversion ; and that renders each liable 
for the other. , 

Vos. IT. #12 . 
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if several part- 
ners conspire to 
defraud their co- 
partner out ofhis 
share of the pro- 
fits; and act 
with a view to 
effect that pur- 

it seems, 

that each is lia- 
ble for the ba- 
lance due such 
co-partner, onan 
adjustment of 
the partnership 
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If the purpose of paying the money into Simonton’s 
‘hands ; or if the purpose of denying the plaintiff’s right 
in the answer, was that the money might be there, . with 
a view of defeating the plaintiff of rights clearly known 
te those defendants, a case of flagrant fraud and perjury 
would be made out, which would induce the court, as 
far as possible, to reinstate the plaintiff out of the effects 
of the defendants. But it does not appear,that Worke and 
Davidson did know, the terms on which Simonton had 
admitted the plaintiff. And if they had, it does not ap- 
pear, that the payment to Simonton was designed to de- 
feat the plaintiff, or that he objected to such payment. 
On the contrary, Simonfon’s hands were those which the 
plaintiff wished to hold the money. He had no confi- 
dence in the others—He had in Simonton, and looked to 
him for what he was entitled to. The bill is filed upon 
the foundation that Simonton had, and rightfully had the 
money. ‘The others are not made parties for the sake of 
relief against them ; but because they were necessary 
parties, against whom the partnership was to be estab- 
lished, and between whom the division of profits was to 
be made. The liability of Worke and Davidson for Si- 
monton is an after thought, inconsistent with the scheme 
on which the bill is framed, and inconsistent with the 
true agreement between the plaintiff and Simonton. That 
those defendants must have been aware of an i of 
some sort in the plaintiffof a kind of hip+- 
cannot be doubted. But both sides trusted to Simonton to 
determine the particulars, and as the link of their union. 
And whatever might ‘be the exfent of the respective in- 
terests, the general fund was to be in Simonton’s custody. 
The court therefore sees nothing in this part of the case 
more than in the other, to make either of those persons 
liable for more than remains in his hands.. And there- 
fore the second exception of the plaintiff is overruled. 

But thateach of these defendants is respectively liable for 
what he has in his hands, seems equally clear. When 
a partnership is closed by stating a final account, 
ascertaining the amount of the general fund, and 
of the shares of each partuer, each hath a right then to 
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receive that share. If one gets in from tle liolder his Jexs 1831. 

share, as his share, and another delays to take his, but VP 

leaves it in deposit, it must be taken that he leaves it as e 

his own, and. not the property of ‘the whole.. Each bBaviveos. 

partner is necessarily a party to such an adjustment in 

fact, as well as interest, and must knew the state of his 

property. He leaves it at his risk; and if the general 

receiver fail,’ the loss isthat of the individual who trysted. 

him. But antil the concern be closed by taking a final 

account, there is no. power in-any number of the part- 

ners, to the prejudice of another, to declare either the 

aum, or the shares of profits. And ‘any effects of the 

concern received: by one, remain, in respect to the rights 

of the excluded partner, joint property. _ Upon a loss of 

the residue, he has a right to resort to any one for his . 

propertion of the effects in his hands. The injured 

partner has never consented to his receiving them as his 

own ; and is therefore not beund by thedivision. It is 

true,he who has thus gota part, may point out tothe other A partner, whe 

how he may get his share—where the fund for his satis- — be apne 

faction may be found—and so far as that will. go, he fits, must 

shall take it, and not disturb what has been done.. But the SS ae 

arrangement *is no further obligatory. For example: existing in spe- 

Falls has here $761 90, said to. be of the: partnership ce oct con 

effects. _If that turn out so, that will do to satisfy Ali· tribution from a 

son pro ténto, and he shall look to it, if itcanbe got. But coneic 

if it cannot be got, the loss must fall on-all three of these hare. 

partners, Allison, Worke and Davidson equally ; and the 

two last must make a commen stock, for the three, of 

the monies in their hands, because, as to the-plaintiff, it Where of four 

remains joint stock ; though as between themselves and ied insolvent, 

as between them and Simonton, it isseveral. ‘Wherefore largely indebted 

the exception.as to the liability of Worke’s exectitors is ‘hin ing tenn: 

allowed, because it is reported, that. the executors of thers without 

Worke have received ‘his capital, viz: $4,420 92, and ine soment of 

full share of the profits, viz: $2876 274, and yet the — inet ie 

clerk hath not charged him with the latter sum, or executor, the 

any part thereof. Asto the plaintiff, that remainsa joint %™ ⸗o received 

fund, for the payment of profits. —— 3 
The question yet remains, with what sum is the defen- V°rs, joint stock. 

dant Davidson to charged? The clerk states an account, 
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Joxz 1831. in which he is charged with the sum of $ 2034 .85, which 
\““~>> he collected of the funds in Mississippi, and gives: him 
». credit forthe sum: of $4376 27% for hisprofits ; leaving 
Davrosoy. 9 balance in his hands of $558°57i. To an itém of 
$1480 85 of those debits this defendant excepts ; and 
the exception is allowed, because the evidence is, . that 
Simonton received that sum, and not Davidsen. This 
redyces: the sum chargeable to Davidson, to $1504, 
' which he retained as before mentioned. | That sum. this 
defendant claims, and the clerk submits the propriety 
of the claim, as for his own profits. .This claim the 
court has already discussed, and disallows upon the prin- 
ciple on which the exception relating to the liability: of 

Worke’s executors was allowed. 

Whereanact. Is that ‘the only sum which the plaintiff has a right to 
rad ming on consider as joint property in his hands? This brings me 
appointed one ‘& to consider the first exception. .That relates to this 
his copartners state of facts: Davidson is one of the executors of Simon- 
——— ee. ton, and by arbitration between him and his co-execu- 
| ene ty tors, their accounts were settled aſtor tho death of the - 
tor, he is. bound testator. Upon that occasion, Davidson gave, Simonton 
to account with credit for the sum of $1504, and charged him with the 


Sem fr een sum of § 5250, as “ his fourth part of prefits on sale of 
ræined. the last trip to Natchez,“ and a balance was a- 
warded to Davidson, which he has retained. This: was 
an excess of $ 873 724 above his actual proſit It has 
been contended for, first, tha: this excess. alone is open — 
to, Allison, because he received the other as his own profit. 
That has been already answered. Next, that no part of 
it is accessible to Allison, because there are judgments 
against Simonton’s.executors for a very, heavy amount, 
on specialties, not satisfied, and that, Davidson will be 
bound to answer for this sum as assets, to those credi- 
tors. If such were the facts, the court would not take 
them now : for if the act, by which he attempted to ap- 
propriate that sum to his ownsatisfaction,did noteffectually 
appropriate it, it must be left for the benefit of those,. whose 
legal priorities would overreach both these parties. But 
such is not the case. In taking all the judgments, this 
retainer has been allowed,and the judgments (rendered since 








SUPREME COURT OF NORTH-CAROLINA. 89 


the receipt of the assets, and the. appropriation of this Juxz 1831. 
portion of them) are all quando ; as appears from the re- Anon 
port of Simonton’s estate, which the defendant dees not — 
except to.. Those judgments never can reach this money. 
(Mara y.Quin. 6. T. R. 1.) The case is then this: that 
this defendant has retained the money upon a ground, 
which as between him and the plaintiff, is for their joint 
benefit, and it can never be taken from him by any hody 
having a better right. Can he be permitted to keep off 
the plaintiff by allegation, that he ought not to have re- 
tained at all. The very proposition pronounces its own 
answer. For these reasons, the plaintiff’s‘first excep- 
tion is allowed. 

The defendant Falls excepts to the clerk’s report, _ Whereanac:- 

charging him with having the sim of $761 90 of the — — 
partnership effects:in his hands. This sum was received himself fo part- 
by him since the death of Simonton, ’as the balance due rT ike, “ses. 
on bonds taken on the sale of negroes. That fact is quity these 
clear. The bonds were payable to Simonton, who trans- ———— cf. 
acted the business ; which enabled Falls to collectthem. fects. 
But they are not the assets of Simonton. They are, in 
this court, the effects of the copartnership, and -belong 
to the surviving partners. Ifthe partnership property 
cannot be traced, it’ necessarily falls into the general 
funds of the possessor, as money. But if it remain in 
specie ofsecuritics; it is joint property and survives. 
Wherefore the exception of Falls is overruled. 

The effect of these several judgments is, that Falls 
must pay into this court for the use of the plaintiff the 
said sum of $761 90,. with interest thereon from this 
day, unless the whole be paid to the clerk or the plain- 
tiff within thirty days,‘and in default of such payment 
within that time, that execution issuc therefor with in- 
terest as aforesaid. As it does not appear, that Falls 
is insolvent, that sum must be taken, for the present, as 
available to the plaintiff, and therefore the residue of the 
plaintiff’s stock, namely, $180, with interest thereon 
from the ist day of June 1818, to the Ist day of Sep- 
tember 1881, viz: $145 80 making together the sum of 


Beaune: 
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Jous 1831. $525 80 must be first satisfied thereout, which will leave 
“~~ «balance thereof of $466 10 applicable towards the 


Antisox 


plaintiff’s profits. The sum then due to the plaintiff as 


Davis03. principal money, by way of profits, will be $1910 17% 


which with the profit. of $2376 272 belonging to the‘de. 
fendant Duvidsun, makes an‘ aggregate of $4286 45 ; 
towards which the said sum of $3250, received and re- 
tained by Davidson, is applicable to the respective pro- 
fits belonging to each—namely, to Davidson the sum of 


‘$1858 05, and to Allison the sum of $1391 95 with 


interest on the sum of $927 95 (part thereof’) from the. 
ist day of June 1818, and $418 (the residue thereof) 
from the ist day of June 1819, until paid: and it is de- 
creed that execution may forthwith be sued therefor. 

This sum is thas ordered to be presently raised from 
the defendant Davidson, as that which the plaintiff will 
be entitled to receive from him, upon the supposal, that 
Robert Worke’s estate is insolvent. Equity will adjust 
the loss equally between ‘the three; but at. present 
the estate of Worke is reported insolvent, and the coun- 
sel have not thought proper to dispose of thereportupon — 
that part of the case. Should it turn out to be otherwise, 
that estate will hereafter be compelled to pay its pro- 
portion of the plaintiff’s demand, and Davidson will then 
stand in the plaintiff’s shoes, for such sum as he hereby 
is made to advance, which Worke’s estate ougfit in the 
first place, if able, to do. 

All the said matters are ordered and decreed accord- | 
ingly ; and the other matters excepted to, and all the other 
questions appearing upon the report and pleadings are 
reserved for the further decision of the court. 

Per CurtaM.—Da2crexz accorDINGLy. 
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